ARBITRATION SUMMARY AND AWARD LOG


OCB AWARD NUMBER:  1364 Expedited





OCB GRIEVANCE NUMBER:�
1)	35-23-970318-0021-01-03


2)	35-04-980618-0180-01-03


3)	35-19-980121-0001-01-09


4)	35-20-980729-0048-01-03


�
�
GRIEVANT NAME:�
1)	Laura Williams


2)	Tod D. Pennington


3)	Lennie Smallwood


4)	Darren Bradley


�
�
UNION:�
OCSEA/AFSCME Local 11


�
�
DEPARTMENT:�
Youth Services


�
�
ARBITRATOR:�
Robert Stein


�
�
MANAGEMENT ADVOCATE:�
1)	Brad Rahr


2)	Barry Braverman


3)	Brad Rahr


4)	Brad Rahr


�
�
2ND CHAIR:�
Lou Kitchen


�
�
UNION ADVOCATE:�
1)	James Pagani


2)	Jim McElvain


3)	James Pagani


4)	David Justice


�
�
ARBITRATION DATE:�
April 19, 1999


�
�
DECISION DATE:�
April 19, 1999


�
�
DECISION:�
1)	STIPULATED AWARD GRANTING GRIEVANCE


2)	GRANTED


3)	DENIED


4)	DENIED


�
�
CONTRACT SECTIONS:�
1)	13.02


2)	24.01, 24.05


3)	24


4)	24.02


�
�
HOLDING:  1)  Grievance resulted in the parties entering into a stipulated award.  The Grievant’s five-day suspension was removed from her record.  Grievant recognizes the Employer’ right to required overtime and the consequences of refusing a direct order to work mandatory overtime.





2)  Grievance was GRANTED.  Employer failed to prove by clear and convincing evidence that the Grievant used excessive force on a youth.





3)  Grievance was DENIED.  Arbitrator found the Grievant failed to monitor a youth which enabled his escape.





4)  Grievance was DENIED.  Arbitrator found the Grievant used excessive force on a youth





COST:	$


�



SUBJECT:�
ARB SUMMARY #1364ex


�
�
TO:�
ALL ADVOCATES�
�
FROM:�
MICHAEL P. DUCO


�
�
AGENCY:�
Department of Youth Services�
�
UNION:�
OCSEA/AFSCME Local 11�
�
ARBITRATOR:�
Robert Stein�
�
STATE ADVOCATE:�
1)  Brad Rahr, 2)  Barry Braverman, 3)  Brad Rahr, 4)  Brad Rahr�
�
UNION ADVOCATE:�
1)  James Pagani, 2)  Jim McElvain, 3)  James Pagani, 4)  David Justice


�
�
BNA CODES:�
1)  118.01 - Discipline-In General; 118.658 - Overtime-Discipline for Refusal to Work


2)  118.01 - Discipline-In General; 118.6896 - Excessive Use of Force - DRC/DYS


3)  118.01 - Discipline-In General; 118.6499 - Enabling/Assisting Youth or Inmate to Escape or Go AWOL.


4)  118.01 - Discipline-In General; 118.6896 - Excessive Use of Force - DRC/DYS�
�



1)  Grievance resulted in the parties entering into a stipulated award.  Grievant refused to work mandatory overtime on December 31, 1997, because she did not have a baby-sitter for that evening.  She was given a direct order to stay and work the overtime, but left the institution instead.  The Arbitrator stated in the stipulated award that “the Employer has the right to give a direct order to work mandated overtime.  If a direct order is given, with forewarning of the consequences, the employee may be subject to discipline for insubordination if he/she refuses to work the mandated overtime.”  The Grievant’s five-day suspension was removed from her discipline record and she was awarded five-days’ back pay.





2)  Grievance was GRANTED.  Grievant was charged with using excessive force following an altercation with a youth.  He moved forward toward a youth who was in an agitated state and the youth slapped the Grievant’s hand away from his face.  Youth witnesses stated the Grievant slapped the youth in retaliation, but another JCO did not corroborate their statements.  The Arbitrator found the Employer failed to provide clear and convincing evidence that the force used on the particular youth was excessive.  He noted that the Grievant did use poor judgment by aggravating an already tense situation.  The Grievant was awarded back-pay and the discipline was removed from his file.





3)  Grievance was DENIED.  Grievant was charged with failing to properly monitor or supervise a youth while the youth was cleaning a restroom.  The Grievant’s inattention enabled the youth to escape from a restroom window.  The Arbitrator found that the two JCO’s, one being the Grievant, should have “better coordinated their monitoring efforts” to watch the youth.





4)  Grievance was DENIED.  Grievant was charged with using excessive force.  Grievant entered an agitated youth’s room and used force to restrain the youth inside his room, which resulted in the youth suffering injuries.  Procedures required the Grievant to call the duty office prior to entering the youth’s room.  The Employer argued that had the Grievant followed proper procedures, force would not have been necessary.  The Arbitrator found that the Grievant did not exercise self-control in dealing with the youth.


