ARBITRATION SUMMARY AND AWARD LOG


OCB AWARD NUMBER:  1346 Expedited





OCB GRIEVANCE NUMBER:�
1)	14-00-971014-0059-01-13-S


2)	14-00-980126-0005-01-13-S


3)	27-30-980602-0769-01-03-F


�
�
GRIEVANT NAME:�
1)	William Hayward


2)	William Hayward


3)	Shawn Woolum


�
�
UNION:�
OCSEA/AFSCME Local 11


�
�
DEPARTMENT:�
1)	Department of Health


2)	Department of Health


3)	Department of Rehabilitation and Correction


�
�
ARBITRATOR:�
Sandra Furman


�
�
MANAGEMENT ADVOCATE:�
1)	Debra Payne


2)	Debra Payne


3)	Beth Lewis


�
�
2ND CHAIR:�
Heather Reese


�
�
UNION ADVOCATE:�
1)	Dan Smith


2)	Dan Smith


3)	Butch Wylie


�
�
ARBITRATION DATE:�
February 17, 1999


�
�
DECISION DATE:�
February 17, 1999


�
�
DECISION:�
1)	DENIED


2)	MODIFIED


3)	DENIED


�
�
CONTRACT SECTIONS:�
1)	24.01, 24.02


2)	24.01, 24.02, 24.03, 24.04


3)	24.01


�
�
HOLDING:  1)  Grievance was DENIED.  





2)  Grievance was MODIFIED.  Issues:  Arbitrability - grievance was untimely filed.  Merits - insubordination; punitive penalty, not corrective in nature.





3)  Grievance was DENIED.  Issue:  Timeliness of the pre-disciplinary hearing held six months after investigation into attendance violations was begun.





COST:	$275.00


�



SUBJECT:�
ARB SUMMARY #1346


�
�
TO:�
ALL ADVOCATES�
�
FROM:�
MICHAEL P. DUCO


�
�
AGENCY:�
Ohio Department of Health, Department of Rehabilitation and Correction�
�
UNION:�
OCSEA/AFSCME Local 11�
�
ARBITRATOR:�
Sandra Furman�
�
STATE ADVOCATE:�
1)  Debra Payne, 2)  Debra Payne, 3)  Beth Lewis�
�
UNION ADVOCATE:�
1)  Dan Smith, 2)  Dan Smith, 3)  Butch Wylie


�
�
BNA CODES:�
1)  118.01 - Discipline-In General, 118.6516 - Neglect of Duty, 118.25 - Violation of Procedure, 118.6521 - Insubordination


2)  118.01 - Discipline-In General, 93.4661 - Timeliness of Grievance, 118.25 - Violation of Procedure, 118.6521 - Insubordination


3)  118.09 - Fines, 118.6368 - AWOL, 118.6361 - Absenteeism, 118.305 - Disciplinary Conferences & Investigations�
�



1)  Grievance was DENIED.  Grievant was suspended for three days for failing to timely file weekly activity reports and for failing to follow proper sign-in/out procedures.  The Employer argued that these policies were clearly communicated to the Grievant and that a three-day suspension was commensurate with the offense.





The Union argued several mitigating factors including the fact that the Grievant was in a “new” position as he had recently been assigned a new area within his job classification, the Employer’s expectations were unreasonable, the Grievant had significant family problems during the time period in question, and the Grievant had extensive union duties which impacted the time he had available to complete the work.  The Union also argued that other employees who failed to timely file their weekly activity reports and failed to follow proper sign-in/out procedures were not disciplined.





The Arbitrator found no disparate treatment because the other employees were not similarly situated to the Grievant.  The Arbitrator also found that the mitigating factors offered by the Union were not sufficient to cause her to reduce the discipline.  The Arbitrator was particularly convinced by the fact that the Grievant was put on notice several times that his failure to file weekly activity reports could result in discipline.  For several of the dates in question, the Grievant could offer no explanation as to why the reports were not submitted on time.  Arbitrator Furman also found that the Grievant’s failure to follow the Department’s sign-in/out procedures was further evidence of his “general non-compliance with the Agency’s paperwork policies and procedures. . .”  For all the above reasons, the Arbitrator denied the grievance.








2)  Grievance was MODIFIED.  Grievant was suspended for five days for violations of the Employer’s work rules Neglect of Duty - Failure to follow established policies and procedures, and Failure of Good Behavior - Insubordination.  The Grievant was charged with these violations because he failed to submit weekly activity reports for five separate weeks in September and October of 1997.





The Employer first argued that the grievance was not arbitrable because it was untimely filed.  It noted that the grievance form did not bear a date stamp and that the Union circumvented internal procedures to cover that fact that the grievance was untimely filed.  The Union argued that the Employer waived the timeliness argument because it did not raise the argument until after the Step 3 hearing was held.  The Union also provided testimony from the Union Steward who stated that the grievance was filed over a month prior to the time indicated by the Employer’s date on the grievance.  The Arbitrator found that the grievance was arbitrable.  She noted that the Employer’s system for logging grievances was not “devoid of human error.”  





On the merits, the Employer argued that the Grievant, after repeated notice, failed to timely file weekly activity reports.  The Union argued that the Grievant made attempts, albeit untimely, to file his weekly activity reports.  He was also required to spend a great deal of time working on union matters, state-wide committees, and the like.  The Union also argued that another named employee was not similarly disciplined for untimely filing his weekly activity reports.





The Arbitrator found that the five-day suspension was too harsh, given the mitigating factors offered by the grievant and because he was disciplined for conduct occurring prior to the imposition of the prior three-day discipline.  She held that “some discipline is warranted because Grievant had notice of the policy, had prior discipline” for the same violation, and because he was an “upper level, long-term union official who is clearly able to understand written communications.”  Despite these factors, Arbitrator Furman found that “five days is simply overkill as it appears to be punitive, not corrective.”  She therefore modified the five-day suspension to a three-day suspension.








3)  Grievance was DENIED.  Grievant was fined two-days’ pay for violations of Employee Standards of Conduct Rules #2b - Tardiness, Shift Tardiness, #3b - Absenteeism - Failure to notify a supervisor of absence or follow call-in procedure; and 3h - AWOL - Absent Without Leave.  On one occasion, the Grievant requested eight hours of personal leave.  This request left his personal leave balance 6.5 hours short.  The second attendance violation occurred when the Grievant reported to work nine minutes late, making him shift tardy.  The third violation occurred when the Grievant reported to work one hour and fifty minutes late.  On this occasion, the Grievant failed to call the institution to let them know he would be late.  The Grievant did not deny that these violations did in fact occur.





Instead, the Union argued that the discipline was untimely imposed.  The Union stipulated that the Employer conducted investigatory interviews within a reasonable time period, and that the discipline was imposed within 45 days after the pre-disciplinary hearing.  The Union also stipulated that the investigatory interview can be the beginning of the Employer’s decision to begin the disciplinary process.  The unreasonable delay, argued the Union, was in the length of time between the investigations and the pre-disciplinary hearing (over six months).





The Employer argued that the Collective Bargaining Agreement (“CBA”) does not address a delay between the investigation and the pre-disciplinary hearing.  Section 24.02 states that “an arbitrator deciding a discipline grievance must consider the timeliness of the Employer’s decision to begin the disciplinary process.”  Section 24.05 of the CBA requires that the Agency Head make a final decision on the recommended disciplinary action no more than 45 days after the Pre-Disciplinary Conference.  The delay between the investigation and the pre-disciplinary hearing while quite long, did not violate the contract.  The Employer also noted that the delay occurred because of an on-going investigation into the Grievant’s alleged use of force on an inmate, an offense for which he was later terminated.





Although the Arbitrator was not convinced that the Employer’s reason for the delay between the investigation and the pre-disciplinary hearing was valid, she held that this delay did not violate the CBA.  Arbitrator Furman found that the contract requires that “discipline be initiated in a reasonably prompt manner, and since both parties stipulated that the investigatory interview begins the disciplinary process, she is constrained from finding the six month delay in holding the predisciplinary conference vitiates the discipline.”  


