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Grievance was DENIED. 

The Grievant, a Sergeant, became aware of a potential opening in a "non-field" position. The Grievant filed a Request For Transfer indicating a general interest in this position, should it become available. The Grievant's supervisors indicated that the Grievant's transfer request should be considered when the position became available. The Major at General Headquarters filed the request "for consideration." The position became vacant, but was never posted. The Highway Patrol selected a qualified Trooper and promoted him into the non-field position. The Grievant's transfer request was never considered.

The Union argued that the Employer violated Section 30.03 of the Collective Bargaining Agreement by failing to fill a non-field position by transferring an incumbent sergeant, the Grievant, rather than by promoting the Trooper. The Union also argued that the Trooper selected for the position was not qualified. It also claimed that the Employer acknowledged that the Grievant "should be considered for this position when it becomes available." The Grievant's transfer request was not given proper consideration, according to the Union.

The Employer argued that the promotion of the Trooper into the non-field position, instead of transferring the Grievant to this position, did not violate Section 30.03. It argued that the language of Section 30.03 provides the Employer with a discretionary right whether to fill the vacancy by a promotion or by posting the vacancy as a transfer opportunity. "When the Employer determines that a vacancy in a non-field position shall be filled by transfer, the position will be posted . . ." 30.03. The Employer argued that this language does not require all transfer opportunities to be posted. The Employer presented evidence showing that the Employer has filled non-field vacancies by both transfer and promotion. Only one case had been grieved prior to this case, and it was decided in favor of the Employer. Finally, the Employer argued that the Trooper selected for promotion was clearly qualified for the position, and that its decision to promote this Trooper was not arbitrary or capricious.

Arbitrator Pincus held that the promotion and transfer of the Trooper to the non-field position did not violate Section 30.03 of the Agreement. He based this decision on several factors. The Arbitrator first cited Article 4 of the Contract which states, "Management Rights allows the Employer to . . .  5. suspend, discipline, demote, or discharge for just cause, or lay off, transfer, assign, schedule, promote (Arbitrator's Emphasis), or retain employees." Arbitrator Pincus then noted that Section 30.03 does not prevent the Employer from promoting qualified Troopers into non-field positions. He stated, "Section 30.03 provides the Employer with alternative means to fill a non-field position. It only requires a posting 'When the Employer determines that a vacancy in a non-field position shall be filled by transfer.' Clearly, this language allows the Employer to promote qualified Troopers into non-field positions." 

Arbitrator Pincus next addressed the Union's argument that the Grievant was entitled to have his transfer request considered since it was in the "active transfer file." The Arbitrator reasoned that Section 30.03 does required the Employer to consider these requests only when a "transfer results in a vacancy in another non-field position." There was no need to review the "active transfer file" in this case because the vacancy was not created by a transfer.

The Arbitrator finally pointed to the parties' conduct as support for his decision. During the period of 1993 - 1998, only two grievances over this issue had been filed. Arbitrator Pincus stated that the Union "has acquiesced to the Employer's interpretation [of Section 30.03], for a considerable period of time, by only filing the presently disputed grievance and the grievance dealt with by Arbitrator Drotning." 

For all of the above reasons, the Grievance was denied in its entirety.
