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OCB AWARD NUMBER:  1317





OCB GRIEVANCE NUMBER:�
27-11-970820-0722-02-11


�
�
GRIEVANT NAME:�
Ron Bailey


�
�
UNION:�
District 1199, The Health Care and Social Service Union


�
�
DEPARTMENT:�
Department of Rehabilitation and Correction


�
�
ARBITRATOR:�
John S. Weisheit


�
�
MANAGEMENT ADVOCATE:�
Heather Reese


�
�
2ND CHAIR:�
Camille Wilson


�
�
UNION ADVOCATE:�
Matt Mahoney


�
�
ARBITRATION DATE:�
August 27, 1998


�
�
DECISION DATE:�
September 26, 1998


�
�
DECISION:�
MODIFIED


�
�
CONTRACT SECTIONS:�
Article 8 Discipline


�
�
HOLDING:  The grievance is MODIFIED.  Grievant was given a one-day fine when he scheduled three hours of personal leave and did not have enough personal leave to cover the request.  His supervisor and the manager both approved his leave request.  The Arbitrator held that AWOL was too serious a charge for the Grievant’s mistake and reduced the one-day fine to a written reprimand.  The Arbitrator also required that the Grievant’s compensatory time balance be used to make up for the personal leave shortage, as the Grievant had originally offered.








COST:	$993.25





�



SUBJECT:�
ARB SUMMARY 1317


�
�
TO:�
ALL ADVOCATES�
�
FROM:�
MICHAEL P. DUCO


�
�
AGENCY:�
DR&C�
�
UNION:�
District 1199�
�
ARBITRATOR:�
John S. Weisheit�
�
STATE ADVOCATE:�
Heather Reese�
�
UNION ADVOCATE:�
Matt Mahoney


�
�
BNA CODES:�
118.01 - Discipline in General; 118.6361 - Absenteeism; 118.6368 - AWOL; 118.09 - Fines�
�



Grievance was MODIFIED.  


	Grievant, a nurse for DR&C, was given a one-day fine after being charged with being Away Without Leave (“AWOL”).  In March of 1997, the Grievant had submitted a written request for three hours of personal leave.  The request was approved by his supervisor and leave authorizing manager.  Approximately six weeks later, the Grievant was notified that he did not have sufficient personal leave time to cover the request; he was short one hour and forty-two minutes.  After discussing the matter with his supervisor, the Grievant requested that the deficiency be charged against his available compensatory time.  The supervisor approved this request, but the request was ultimately denied.  The Grievant was charged with AWOL and disciplined with a one-day fine.


	The Union argued that the Grievant was improperly disciplined because the Grievant’s action was a clerical error and not an attempt to obtain a benefit or privilege for which he was not entitled.  It also noted that the Grievant attempted to correct his error by using compensatory time.  The Union also argued that the penalty was excessive given the Grievant’s clean disciplinary record.


	The Employer argued that employees are responsible for being aware of their available leave accruals before they make a request for leave.  The Grievant admitted that he knew the procedure for checking leave balances and that he did not check his personal leave balance before requesting time off.  The Employer argued that the fact that the Grievant took time off when he did not have sufficient time to cover his absence is the equivalent of being AWOL.  Under the Employer’s absenteeism policy, a first offense for AWOL is subject to a 1 - 3 day suspension or a fine of up to 2 days.  The Employer argued that the discipline imposed was appropriate given its strict absenteeism policy.


	The Arbitrator modified the grievance from a one-day fine to a written reprimand for several reasons.  The Arbitrator found that the Grievant did not have advance notice that failing to have adequate personal leave time would be considered an AWOL offense.  The Arbitrator also found that classifying the Grievant’s absence as AWOL was flawed.  He stated that the Grievant’s infraction more closely resembled a violation of Rule 3c, “Failure to submit a completed Request form within specified time.”  Arbitrator Weisheit held that the one-day fine was too harsh a penalty.  He wrote, “a fine of eight-hours of lost wages for a one-hour and forty-two minutes is found punitive and improper for the determined appropriate rule violation.”  As a remedy, the Arbitrator reduced the one-day fine to a written reprimand “noting his failure to properly determine the availability of leave when completing a leave request form.”  The Arbitrator also ordered that the Grievant’s record reflect use of personal leave for one hour and eighteen minutes and compensatory time of one hour and forty-two minutes for the three hour absence.


