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Grievance was SUSTAINED.

Grievant was charged with being abusive towards his supervisor. The Employer argued that on June 28, 1996, the Grievant yelled at his supervisor, pointed his finger at her and accused her of "playing favorites." When a nursing co-worker of the Grievant entered the area, the supervisor claimed that the Grievant told the nurse to leave the area. The supervisor also claimed that the nurse requested that she write-up the grievant for his abusive behavior.

The Union disputed the account as presented by the Employer. The Union claimed that the Grievant was not abusive towards his supervisor. It presented the statement of the nursing co-worker in which she claimed that she did not hear or see anything. The Union also presented the testimony of another co-worker who was present on the scene and who testified that "nothing unusual occurred on June 28, 1996. 

The Employer argued that the six-day suspension imposed on the Grievant for his abusive behavior met the tests of just cause. He had been disciplined three times in the past for insubordination. The Union argued that because of the Grievant's consistent denial of the incident and the testimony of others on the scene, the discipline could not stand.

The Arbitrator, while not disbelieving the testimony of the Grievant's supervisor, found that the Employer could not prove its case. Arbitrator Graham recognized that the issue of "the burden of proof" in discipline cases has been debated often in the past. He stated, "The Employer must convince the arbitrator that the event that prompted it to act occurred as claimed and that the discipline is proportionate to the offense. In this situation the Employer cannot do that. . . The most that can be concluded [from the contradictory testimony] is that the Employer has not proved its case."
