ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 1263
	OCB GRIEVANCE NUMBER:


	27-20-19970709-3007-01-03-T

	GRIEVANT NAME:
	DAVIDSON, JON

	UNION:
	OCSEA

	DEPARTMENT:
	REHAB. & CORR.

	ARBITRATOR:


	FLORMAN, PHYLLIS

	MANAGEMENT ADVOCATE:
	RYAN, COLLEEN

	2ND CHAIR:
	

	UNION ADVOCATE:
	WYLIE, BUTCH

	ARBITRATION DATE:
	2/18/1998

	DECISION DATE:
	3/11/1998

	DECISION:
	DENIED

	CONTRACT SECTIONS:
	24.01
	24.05
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #1263


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	REHAB. & CORR.

	UNION:
	OCSEA

	ARBITRATOR:
	FLORMAN, PHYLLIS

	STATE ADVOCATE:
	RYAN, COLLEEN

	UNION ADVOCATE:
	WYLIE, BUTCH

	BNA CODES:
	118.01
	Discipline-In General

	
	118.6461
	Inmate Abuse-Dys & Drc

	
	
	

	
	
	


The grievance was denied.

The Grievant, a Correction Officer, was removed from his position for use of excessive force and unauthorized actions that could harm or potentially harm another. The incident giving rise to this event occurred in the maintenance area of the institution. An inmate was passing through a security checkpoint. As part of the security, the inmate was patted down for contraband. When Inmate W. turned away from the patdown, the Grievant thrust his forearm between Inmate W's legs into the groin area and lifted him off the ground. Inmate W sustained seemingly permanent injuries from this incident. Inmate W refused to testify at the Arbitration.

The State argued the Grievant was removed for just cause. His actions in the maintenance area were unprovoked. Inmate R testified that he was in the area that morning. He worked with Inmate W and saw the entire incident. After the inmates left the area, they reported to their job assignments. It was there that Inmate W told his supervisor what happened and he was sent to the infirmary. Medical records established that Inmate W received a trauma to his scrotum and had to be transported to the hospital. Medical records also established that Inmate W has large amounts of blood in his urine. The Union's allegations that the symptoms are reflective of genital herpes is irrelevant according to the Union's own witness. The location of the swelling and bleeding were different than in one who is suffering from herpes. The fact that the grievant had good evaluations through 1994 didn't mean anything given his disciplinary record in the three years prior to his removal.

The Grievant denied the incident occurred. The Union argued that the inmate's symptoms were the result of genital herpes, not from a trauma to the genitals or scrotum area. The inmate's supervisor did not see the incident, therefore it must not have happened. The inmate's failure to testify is also supportive of the fact that the incident didn't happen. Finally, the Grievant had outstanding performance evaluations and letters of commendation.

Arbitrator Florman denied the grievance, finding cause for removal. While not specifically stating which burden of proof the emloyer had to meet, Arbitrator Florman said it didn't matter because the State established beyond a reasonable doubt, through direct and circumstantial evidence, that the Grievant committed the offense. Arbitrator Florman found that the penalty was appropriate due to the extent of the injuries and the work rules allowed for removal on a first offense. Aggravating factors outweighed the mitigating factors. Mitigation considered was nine years of service and commendable service through 1994. Aggravating factors included the Grievant's disciplinary record, the harm to the inmate and the fact that Grievant's actions undermined the Department's essence and mission.
