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Grievance was Granted.

Grievant was a Food Service Worker at Circleville Youth Center (CYC). She was removed on December 13, 1996, for having contact with and engaging in sexual contact/activity with a youth.

The events giving rise to the Grievant's removal began in early May 1996.The State contends that at that time the Grievant attempted to have sexual intercourse with the youth, a member of a cadre, in the restroom in the kitchen. The Union does not dispute that the youth attempted to have sexual intercourse with the Grievant but claims that she was coerced into participating by the youth. A second incident occurred in mid-May 1996. These incidents came to light as a result of an incident that took place on May 31 or June 1, 1996, when the youth allegedly became angry and threw the Grievant against a cooler and then picked her up by her chin. An investigation was conducted by CYC. During the investigation, the Grievant admitted having sexual contact with the youth on at least two separate occasions.

The State argued that the Grievant's admissions in Highway Patrol and internal investigations prove the facts, and that the Union failed to meet its burden of proof to establish that the Grievant was forced to engage in sexual activity.

The Union argued that the Grievant was assaulted on three separate occasions by the youth but did not report the attacks because she feared that the youth would retaliate. The Union stated that the youth told her that the other cadre would write anything he said and that he would go to the manager and make it "bad" for her. The Union asserted that the youth and the rest of the cadre told the Grievant that officials would believe them rather then her because management wanted the cadre program to succeed.

The Arbitrator discussed the fact that the testimony of a Grievant who denied wrongdoing could be considered suspect if the conduct charged is a basis for removal and/or felony charges, as is this case. However, he also considers the testimony of the youth suspect because his character does not support his credibility, i.e., he was a 17-year-old convicted of aggravated murder. In addition, the youth had strong motive to deny the Grievant's version of the events as he had just been released from CYC and if he acknowledged rape he could have been arrested and charged.

According to the Arbitrator, the Grievant's testimony that she was forced by the youth to have sex was very strongly supported by the testimony of the Grievant's psychiatrist, who testified that the Grievant suffered from post-traumatic stress syndrome as a result of being attacked at CYC, and also testified that he was "absolutely certain" that the Grievant had been raped.

The Arbitrator granted the grievance based on the premise that he could not accept the testimony of the youth, a convicted murderer, who would have been charged with a serious crime has he admitted to rape, and the premise that he could not reject the expert medical testimony of the Grievant's psychiatrist that she had been raped where there is no expert testimony to the contrary. The arbitrator ordered the Grievant to be reinstated to her position at CYC with back pay.
