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Grievance was denied.

The Union claimed the grievant was removed without just cause. Arbitrator Smith denied the grievance in its entirety.

On September 30, 1996 the grievant was removed from her position as a Correction Officer (CO), a position she had held for approximately twenty (20) months. Management determined that she had violated a DR&C work rule by conducting an unauthorized relationship with an inmate. A routine check of the TRACS system computer log, which logs, monitors, and records outgoing collect calls placed by inmates, by the institutional investigator John Ison uncovered four calls placed by an inmate named Litteral to the grievant's phone number of record on August 1, 1996. The TRACS data was supported by DigitGrabber documentation which verifies a phone number dialed by decoding the audible tones to a visual display of the corresponding numbers. While TRACS encodes conversations in a Digital Voice Logger (DVL) format, it can be decoded into a conventional voice format. The voice conversations resulting from the four instant calls were placed by an inmate who identified himself as "Lee". The female recipient of three of the calls identified herself as "Kathy"; the grievant's name is Kathy. Some personal information was discussed during the conversatins including that the grievant's uncle had to be transported for dialysis treatments. Also the inmate caller refers to the letters he had sent, and that he was angry with her "that night at the bar where she was working".

Management maintained that the inmate in question was Lee Howe. It is not uncommon for inmates to use each others PIN numbers when making outside calls, and Howe had used Inmate Litterell's PIN to make the instant calls. Management stressed that the calls were received by a "Kathy" at the phone number listed to her mother. The grievant had not changed her address of record from her mother's residence to that of her boyfriend until August 22, three weeks after the calls to her mother's residence, and not coincidentally after the investigation into the phone calls was begun. Noting that Investigator Ison had died since his investigation, the State presented testimony from an Investigator at Southeast Correctional Institution about the reliability of the TRACS system. This witness allowed that while there are system anomalies that occasionally erase or omit parts of the conversation(s), there is nothing to suggest that what is recorded is flawed in any way. Evidence was submitted from representatives of GTE and MCI to explain why the phone calls were not billed as the Union strongly noted. The phone company representatives also reaffirmed the State's position on the reliance of the TRACS system.

The Union raised a procedural argument regarding the lack of Union representation during the grievant's investigatory interview. As to the merits, the Union basically attempted to discredit the reliability of the TRACS system as being new and unproved, and being operated by untrained technicians. The Union urged the Arbitrator to place more faith in the GTE and MCI systems which failed to record any billings of the calls to the grievant's mother's residence. The Union argued that Management could and should have performed voice analysis and/or polygraph analysis, but failed to do so. The Union also alleged that the tapes had been tampered with and altered. Also, the Union presented an affirmative position that Inmate Howe set the grievant up so that he could wrangle a transfer to an Institution closer to his home in Dayton. This contention is allegedly supported by the fact that Howe was subsequently transferred to Warren Correctional Institution. Finally, the Union argued that the grievant had not been residing at her mother's house, but was living with her boyfried at the time of the calls.

Arbitrator Smith determined that it is more than likely that the TRACS system accurately recorded the calls, and that the voice on the receiving end, identified as "Kathy", was not unlike that of the grievant. She dismissed the Union's procedural claim noting that it was not raised at the Pre-D, and that the two Management representatives at the interview were credible in stating that she refused representation when it was offered at that time. She also noted that no evidence prejudicial to the grievant's case was revealed at the interview. Arbitrator Smith found that the affirmative defense arguments forwarded by the Union were only speculative and not supported by any facts. The Arbitrator rejected both the Union's plea for a "beyond a reasonable doubt" standard of proof and the State's request for a "preponderance of the evidence" standard. Instead, she determined that the probability of guilt must be high enough to be convincing. A thorough review of the evidence and testimony proved convincing enough for her find that the State had jus
