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The grievance was granted.

The Union claimed the Grievant was removed without just cause. Among the undisputed facts are that the Grievant was a Psychiatric Nurse who had approximately twenty (20) years of service at the time of the removal. He was removed on February 14, 1997 for Improper Conduct: Failure to accept authority of supervision/Fighting on State property. Management took this disciplinary action because it found just cause as a result of the grievant's alleged striking of his supervisor. Management's main witness was the supervisor, BC, who testified that she and the Grievant had exchanged a series of E-mail messages that morning in which the Grievant has insubordinately challenged her authority. He eventually stormed into her office, slammed shut the door (automatically locking it), and demanded to know whether she intended to compensate him for overtime that he claimed to have worked performing inventory the previous day. She indicated to him that this was the first she had heard of this overtime, and she expressed her concern that he had taken a supply problem out of the chain of command by involving a Physician in the matter (thereby going "over her head"). Hearing this response, the Grievant became even angrier than he had been when he entered the office. BC claims that she had remained seated at her desk. The Grievant became loud and threatening and she told him to leave her office or she would have to call security. She attempted to call security after he refused to leave, but he knocked the phone out of her hand and struck her on the side of the head, knocking her glasses to the floor in the process. This action caused her to suffer a small cut on her right eyelid. She tried to get out of her chair, but the Grievant was standing over her. She denied having fallen either backward or forward. She screamed for help and two employees came to the door and were let in by the Grievant.

Management also presented testimonies of two physicians, one a material witness to the Grievant's post-incident statement to co-workers: "You have to stick with me; I just hit (BC)". The other physician witness was the Center Medical Director who offered expert testimony that the cut suffered by BC could have been caused by the forceful impact of her glasses against her eyelid, and that this was consistent with BC's version of the incident.

Management's theory of the case was that the Grievant had long held a deep seated resentment, a grudge, against BC because she had received the Nurse Supervisor position six years ago that he had coveted. He resented her authority, and the supply room problems were a ruse conjured by the Grievant as an excuse to confront her. He lost his composure during the confrontation in her office and did strike her as she claimed.

The Union argued that Management did not prove it's allegation of Fighting/Striking, therefore there was no just cause for the grievant's removal. The grievant testified that he was upset with the sad state of affairs regarding supply room shortages that still existed after he had brought them to BC's attention several times. He acknowledged the contentious exchange of E-mails, and that he had contacted a physician about the shortage of supplies, but only after the physician had told him to do so. He testified that although he did go to BC's office to "make a point" about the supply room situation. He described her as the argumentative party because of her outrage that he had gone over her head. She was so angry that she jumped up out of her chair with her hands flailing, she slipped as she did so and she fell to the floor. He claimed that she knocked her own glasses off in the process. The grievant claimed that the physician witness to his post-incident statement was mistaken. He actually said: "You have to stick with me; I'm supposed to have just hit (BC)". This version of his statement was supported by two other Union witnesses.

Arbitrator Bowers determined that there was not just cause for the removal primarily on the relative credibility of the grievant and BC. The record supported the ongoing supplies problem so the grievant's raising this issue was understandable and not insubordinate. The Arbitrator gave weight to Union witness who responded to BC's screams for help and who looked through the office window to see the grievant standing in the middle of the room, some three feet from BC and not directly over her. The two Management physician witnesses testimonies were discounted. The material witness did not come forward until months after the investigation, and his version was not supported by any other witnesses. The Medical Director's testimony merely demonstrated that the cut could have occured as a result of some unspecified force to the glasses - not necessarily from a blow delivered by the grievant.

Arbitrator Bowers' award reinstated the
