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The grievance was denied.

The Union claimed the employee, a Psychiatric Assistant at Oakwood Correctional Facility, was removed without just cause.

Grievant, Louis Blackwell, began employment with the Department of Mental Health in 1984 at the Northwest Psychiatric Hospital Forensic Unit. In February 1994, the Department of Rehabilitation & Correction assumed control of the hospital, which became known as the Oakwood Correctional Facility. On June 9, 1996, Grievant and his fellow psychiatric attendants became DR&C employees.

Grievant had been removed on October 26, 1995. On June 9, 1996, pursuant to the terms of a Last Chance Agreement signed by OCSEA, DMH, and DR&C, Grievant returned to work at OCF subject to no further violations of the DR&C Standards of Employee Conduct. However, oh November 8, 1996, Grievant was removed for violation of DR& C Rule #26 (failure to immediately report any personal arrest or criminal charge) and Rule #28 (loss of control of any instrument that could result in a breach of security or jeopardize the safety of others), both violations constituting separate violations of the Last Chance Agreement.

The State contended that Grievant violated Rule #26 by failing to report a pending criminal charge of filing a false police report. On June 5, 1996, Grievant was charged with violation of O.R.C. 2917.32(a) (3) as a result of a stolen property report filed by the grievant with the Lima Police Department.  OCF's Investigator learned of this charge on July 11, 1996. Grievant returned to work on June 9, 1996 and reported to Corrections Training Academy on July 8, 1996. Therefore, Grievant had approximately one month to notify OCF of this charge. Further, Grievant violated Rule #28 when he negligently left an electric razor in an inmate's sink (which had been used to shave the inmate). The inmate then proceeded to extricate himself from his 4-way restraints, smash the razor against the cell wall and cut himself about his head, forearm and abdomen. Grievant had due notice of the DR&C Standards of Employee Conduct (effective June 17, 1990 and February 18, 1996), which he signed off on receiving on three separate occasions.

The Union contended that the employee was not a DR&C employee, but rather a MH suspended employee during the timeframe of the alleged violation of Rule #26. Also Rules 26 and 28 of the 1990 Standards were different than Rules 26 and 28 of the 1996 Standards. The Grievant also had no opportunity to report any pending criminal charge because he did not sign for the 1996 Standards until June 28, 1996 (when he was at CTA), and he was instructed to report to the Warden's office upon his return to OCF. As to the alleged violation of Rule #28, the State presented no evidence that the Grievant left the electric razor in the inmate's cell. In fact, the evidence suggested that the inmate removed the razor from the nurse's station and that one of the inmate's written statements suggests that was the case.

Arbitrator Nelson denied the grievance. Looking at Rule #26, the Grievant knew, or should have known, that he was required to report his arrest and his criminal charge. Grievant admitted signing for receipt of the Standards of Employee Conduct on three separate occasions and had an ample opportunity to report the arrest when he returned to OCF from his suspension. "While it is true that [Grievant] was removed as an employee of the Department of Mental Health on October 26, 1995, he was returned to work as an employee of the Department of Rehabilitation and Correction on June 9, 1996 on a last chance agreement. The last chance agreement indicates that the time the grievant was off work was converted to a suspension. Thus, the Grievant was an employee and was bound by the 1990 Standards of Employee Conduct."

As to Rule #28, Arbitrator Nelson accepted the State's version of the events--that Grievant took an electric razor from the nurse's station, assisted the inmate in shaving himself, and then failed to return the razor to the nurse's station, but carelessly left the razor in the inmate's cell. No testimony was presented to rebut the fact that none of the nurses saw Grievant return the razor to the station. Had the inmate taken the razor from the nurse's station and hid it in his clothing, Grievant should have discovered the razor when patting the inmate down prior to placing him in restraints.

Since the State proved violations of Rule #26 and Rule #28, pursuant to the last change agreement, the Arbitrator was without power to do anything but deny the grievance.
