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Grievance was granted.

The Union claimed the grievant was removed without just cause.

DR&C removed a Correction Officer with nine years of service and no prior discipline on his record for allegedly committing sexual acts with two female inmates while they were incarcerated at Corrections Medical Center and the Ohio State University Medical Center. The investigation began as part of a larger investigation at CMC when several correction officers were accused of having sexual contact with female inmates. The investigation was conducted by CMC's LRO and a Highway Patrol trooper.

Paralyzed from the waist down, Inmate Mallette was receiving physical therapy at OSUMC's Dodd Hall for injuries suffered in the accident which led to her incarceration. She alleged that while she was shackled to her bed, Grievant came into her room and inserted his fingers into her vagina, felt her breasts, and tried to kiss her. She alleged this behavior happened on two (2) separate occasions.

A second inmate stated that she had a sexual relationship with the Grievant at CMC, where she was incarcerated on seven counts of child molestation. Inmate Stowers described the 6-7 occasions when she and grievant were together sexually. These events occurred in the recreation room and the shower room. Grievant inserted his fingers into her vagina and she performed oral sex on the Grievant. No other employees ever witnessed their behavior but they were interrupted on at least one occasion when they heard another CO enter the wing.

The state argued that just cause supported the Grievant's removal. First, the investigation was conducted by a well-trained and experienced investigator who conducted numerous investigations and prepared a thorough investigative report. Further, no promises were made to the inmates to elicit favorable treatment. Also, although the credibility of the inmates would be questioned by the Union, the allegations made by both inmates remained consistent thoughout the investigation, criminal trial and arbitration hearing.

The Union argued that the bias of the investigator and her improper investigation resulted in a removal that lacked just cause. There were no eye-witnesses to any of the contact alleged and the inmates could not give specific dates or times when the incidents occurred. The investigator also coerced the inmates into giving favorable testimony, either by promising favorable results or by placing the inmates in the "hole" in order to get the testimony the investigator wanted to hear. The investigator could also not produce notes from any of the investigations that she conducted to support her testimony and her investigative report.

Arbitrator Smith found that there was no just cause for the removal. First, she found the investigator's report to be lacking because there were no notes to back up her findings. The arbitrator also wanted to see these notes to contrast with the investigator's testimony. The testimony of Inmate Stowers' was not believable for several reasons. She could not recall the number of instances that sexual contact occurred ("six or seven" versus "too many to count"), and she exhibited fear for the investigator and her techniques. The arbitrator was "inclined to believe [Inmate Mallette], but still not enough to be convinced." There was no physical evidence to support Mallette's allegations and no eye-witnesses. Mallette had reasons to lie, namely to protect her "boyfriend", another CO at OSUMC, and to get favorable treatment before the State Parole Board. Further, there were no notes of the preliminary interviews to buttress her testimony and the investigator's conclusions.

Therefore, the Arbitrator found the State to have insufficient evidence to remove an officer with a clean record.
