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Grievance was GRANTED.

These Grievances arose out of a policy change regarding employees in the Ohio Data Network, Division of Computer Services of the Department of Administrative Services. The change in policy was the result of recurring problems with the former procedure for scheduling holidays since employees were needed to work 24 hours a day, seven days a week. Under the old procedure, only those whose regular work day was the holiday would be canvassed to see if they wanted to work on the holiday, but there were differences in implementation across shifts. The new procedure filled the needed positions according to the most senior person with the least number of credited holiday hours. If there were not enough volunteers, the positions were mandated to be filled with the least senior person. Each person accepting a holiday slot was asked which of their usual work days they wish to take off as a trade for the worked holiday. It was later discovered, through meetings with the employees, that the policy would cost a direct benefit to some employees.

The Union argued that the computer operators had regularly scheduled work days in which they worked except during holiday weeks. Furthermore, the Union contended that their schedules were changed and this resulted in a reduction of overtime pay. The Union claimed that they never entered into an agreement with the Employer to implement this new policy, therefore, the Employer acted unilaterally. In response to the Employer's contention that the grievances were not arbitrable, the Union argued that since the Employer did not raise any objections prior to the arbitration, the Employer should be barred from doing so now.

The Employer argued that holiday canvas is permissible under Articles 5, 13, and 26 of the Collective Bargaining Agreement. The Employer believed that it represented there was an operational need for a consistent practice of scheduling between all the sites of these employees under Article 5 and the Ohio Revised Code section 4117.08(C). Furthermore, the Employer argued that the grievances were filed untimely, and therefore, were not arbitrable. The Employer argued that it posted the schedule in compliance with the Agreement and the Grievants did not file their grievances until after the ten day deadline.

The Arbitrator found that two Grievances were timely, and therefore, arbitrable. The existence and processing of the 1995 Memorial Day grievance put the Employer on notice that there were problems. The Employer knew from this grievance that unless it changed its practice, each subsequent holiday week would contain a potential violation. The Arbitrator found no violations of Article 26, but determined the Employer could not flex holiday week work schedules by requiring employees to take an unpaid "good day" in exchange for working the holiday. The Arbitrator concluded that the days were rescheduled for no other reason than to avoid overtime. The Arbitrator found that while the holiday canvass practice was developed to help disgruntled employees, meetings with employees revealed a flaw in the plan that forestalled agreement with the Union. In the absence of mutual agreement, the re-scheduling practice was implemented unilaterally, thus violating Article 13.07 of the Agreement.
