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Grievance was modified.

The grievant, a Juvenile Correction Officer (JCO), was removed for violating the DYS rule #21, misuse of drugs: use, abuse or possession of drugs on state property. During a State Highway Patrol drug sweep of the facility, a dog alerted on his car. After gaining permission from the grievant, a search was conducted and an eyeglass case was found containing a pot pipe, a lighter, a package of cigarette papers, and three plastic bags with 1.275 grams of marijuana. The grievant submitted to a drug test which turned out negative. As a result of this incident, the grievant was convicted of a third-degree felony charge of conveyance.

The grievant claimed that he did not know the drugs were in his car. He claimed the drugs were not his. The grievant and his brother testified that the brother had borrowed the grievant's car the night before the sweep. The grievant's brother claimed he had confiscated the marijuana from a group of teens with whom he was acquainted.

The state argued that the facts of the case were not in dispute. Drugs were found in the grievant's car on state property and this is a clear violation of the rule #21. The grievant's story was self-serving. The state argued that there is a nexus between the grievant's position as a JCO and his conviction of a drug related offense.

Finally, the state argued that the union's disparate treatment claims were unfounded as the grievant and the other employees cited by the union were not similarly situated. The other employees did not hold the same position and were not even in the same bargaining unit as the grievant. Of the examples cited by the union, only one was somewhat similar to the case at hand, but one instance of different treatment is insufficient to establish disparate treatment.

The union argued that the grievant was a five year employee with a good record and did not know the items were in his car. The union pointed out that the DYS disciplinary grid allows for a range of discipline for the first offense and removal was too harsh in this case.

The union opined that other employees in similar situations have been treated differently than the grievant. The union cited an example of a teacher that was found to have brought drugs onto state property and had a positive drug test, but was not removed. The union also pointed out that drugs were found in a car of a management employee but that employee was not removed. The union feels that teachers and management should at least be held to standards as high as JCO's, if not higher.

Finally, the union argued that the grievant's felony conviction should have no bearing on the case at hand. Management should rely only on the charges levied at the time of removal.

Arbitrator Smith ruled that state must rely on the charges brought at the time of the discipline which did not include the felony conviction. Under Section 24.04 of the contract, the state had an option of delaying pre-discipline until after the disposition of criminal charges. Arbitrator Smith also stated that it is incumbent upon the arbitrator to make an independent determination of the case based on the contract, charges and evidence presented at the arbitration hearing; it would be inappropriate to decide the case on the record presented in another forum.

Arbitrator Smith went on to state that she was not convinced that the grievant knew the drugs were in the car, however rule 21 is not aggravated by knowledge or by use. The state's nexus argument was damaged by the fact that a management employee continues to be an employee under the exact same circumstances. Managers must be held to the same or higher standards than their subordinates.

Finally, Arbitrator Smith felt that it was somewhat ironic that the state's rules provide flexibility for an employee that tested positive for drugs and was given the opportunity to save his job, while no discretion was exercised in the case of the grievant who shows no signs of using or trafficking drugs.

Arbitrator smith reinstated the grievant to his position as a JCO with a 15 day suspension and full back pay minus the 15 days.
