ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 1172
	OCB GRIEVANCE NUMBER:


	34-18-19951206-0235-01-09-T

	GRIEVANT NAME:
	WILSON, HAROLD

	UNION:
	OCSEA

	DEPARTMENT:
	WORKERS COMP.

	ARBITRATOR:


	DUVAL SMITH, ANNA

	MANAGEMENT ADVOCATE:
	COE, ROGER

	2ND CHAIR:
	

	UNION ADVOCATE:
	

	ARBITRATION DATE:
	9/11/1996

	DECISION DATE:
	11/14/1996

	DECISION:
	MODIFIED

	CONTRACT SECTIONS:
	
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #1172


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	WORKERS COMP.

	UNION:
	OCSEA

	ARBITRATOR:
	DUVAL SMITH, ANNA

	STATE ADVOCATE:
	COE, ROGER

	UNION ADVOCATE:
	

	BNA CODES:
	118.01
	Discipline-In General

	
	118.6512
	Misuse Of Property And Equipment

	
	118.6516
	Neglect Of Duty

	
	
	


Grievance was modified. 

The grievant's termination was reduced to a time-served 30 day suspension. Although the state's circumstantial evidence was evidence of some guilt, management's investigation was not fair and complete.

Grievant was removed from his position as a Clerk 3 in BWC's Akron service office on December 1, 1995 for neglect of duty and failure of good behavior. On August 1, 1995, grievant's temporary supervisor was informed by other BWC employees that grievant believed it was a waste of time to copy certain claimant records and that therefore he would throw the records away. Management decided to monitor grievant's wastebasket and to document destruction of any records. Grievant's supervisor started this monitoring process on August 3, 1995, but only did so on the days that grievant was at work. On or about the same time, the temporary supervisor told grievant twice to not second-guess the decisions of claims service specialists. The monitoring of grievant's trash can and the documentation of evidence continued until September 20, 1995. Grievant said that a previous supervisor told him it was not improper to remove duplicate copies of documents from the files and that he never discarded original documents.

Management contended termination was for just cause as grievant threw away or destroyed original and duplicate documents and that the circumstantial evidence was sufficient to justify removal. All the retrieved documents came from grievant's trash can and were reviewed by bureau officials over a period of time. The state also contended that its orders to grievant's fellow employees to write up affidavits were entirely proper and that there was no evidence to support the union's contention that grievant was "set up".

The union contended that no one ever say grievant throw away bureau documents. Further, the documents that were thrown away were duplicates, which grievant's previous supervisor has allowed to be removed. The testimony of the grievant's supervisors was not credible due to their faulty memories. Also, grievant knew that his infraction could result in his removal and therefore why would he act flagrantly in destroying bureau documents. The investigation of the grievant was not full and fair, as fellow employees were used to spy on the grievant and grievant was never confronted until his pre-d hearing, weeks after the initial investigation began. Finally, discipline imposed was not commensurate with the offense and grievant's state service since 1982.

Arbitrator Smith agreed with the state that grievant was a troublesome employee who resisted change at the Bureau and was convinced that grievant was discarding bureau documents outside his authority. However, the arbitrator found the investigation to be less than fair and complete. For example, bureau officials never checked grievant's trash can on the days that he was not at work. The arbitrator believed that BWC's desire to get rid of the grievant colored its investigation: "...it is incumbent on management to make a full and fair investigation. It must not allow its desire to rid itself of a problem to taint its investigation. It is clear to me that it did allow it here, for it only looked for evidence of guilt and never for evidence of innocence." arbitrator smith also believed that grievant deserved another chance under the corrective discipline concept, in light of his long-term employment and only recent record of disciplinary action. Therefore, grievant's removal was modified to a thirty (30) day suspension.
