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Grievance modified.

Grievant, a 25 year employee with no disciplinary record, was removed from her position as a Clerk 2, for accepting money from a resident. The grievant and resident F were involved in a personal relationship wherein Mr. F frequently visited the grievant's home. The grievant borrowed $400 from Mr. F to pay her phone bill. Two months later, Mr. F contacted the grievant's supervisor when the grievant did not repay the entire loan. The supervisor set up a meeting between Mr. F and the grievant in which the grievant agreed to repay the money the following week, even though her tax return had not yet come in. The supervisor then wrote a memo to the agency LRO. The investigation ensued and the grievant was removed for accepting a loan from a resident.

The state argued that the agency has clear rules and policies against acting in such a manner and the grid calls for removal for the first offense of engaging in such activity. The purpose of the rule is to protect the residents. The employer has removed similarly situated employees for borrowing or soliciting a lesser amount of money. The employer offered evidence to rebut the union's allegations of disparate treatment regarding several other employees and argued that the union failed to show the other employees were similarly situated with the grievant with respect to prior work record, seniority, and seriousness of the offense.

The union opined that the grievant was denied representation at the initial meeting beween Mr. F, the supervisor and the grievant. The supervisor knew that discipline might result from that meeting and failed to inform the grievant of that fact. The purpose of the agency's policy is to avoid the appearance of impropriety and disparate care for wealthier residents. The union argued that the state had a burden of clear and convincing evidence and the state's evidence was neither clear nor convincing. The union argued that the disciplinary package was full of inconsistencies regarding dates, the testimony of the state's witness was all hearsay and not credible, not to mention the lack of Mr. F's presence/testimony at the arbitration. The union argued that discharge without a prior suspension was not appropriate based upon a prior decision by Dr. Pincus. Finally, the union argued disparate treatment and set forth a number of examples of employees who have solicited, borrowed, or accepted money from residents.

Arbitrator Nelson found the grievant clearly violated the work rules by "accepting gifts, gratuities, loans, or special favors from residents". The penalty for such a violation is removal. However, Arbitrator Nnelson did not find removal commensurate with the offense for four reasons. First, given the nature of the relationship between grievant and Mr. F, the acceptance of a loan is not as serious as it first appears. Mr. F lived in the domiciliary area of the home where he could come and go as he pleased. The grievant had no contact with Mr. F while she performed her duties as clerk. The two engaged in discussion about Mr. F moving in with the grievant should he choose to leave the home. The arbitrator believed the union's claim that the money was offered to the grievant rather than the state's assertion that she requested to borrow it. The union provided two supporting witnesses while the state could only provide hearsay testimony regarding the exchange of money. The intent of the policy is to prevent wealthy residents from buying, or appearing to buy, special treatment. The enforcement of the policy is essential to prohibit a staff member from preying upon a velnerable resident.  However, the situation at hand is different. Mr. F was not dependent upon the grievant for care and did not appear to be exploited. Second, violation of this policy has not always appear to be expoited. Second, violation of this policy has not always resulted in removal or discipline. Third, the grievant had over 25 years of service at the time of her removal and no active discipline. Finally, Arbitrator Nelson did not believe the state showed how Mr. F suffered any harm as a result of the violation. The issue is what is the appropriate penalty. While the nature of the relationship explains why the grievant violated the rule, it does not justify the violation itself. A two week suspension is commensurate with the offense, based upon these special circumstances and the 25 years of service.
