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Grievance denied, non-arbitrable

The issue in this case was whether the union's grievance was timely filed according to Article 7 of the agreement.

In mid-1992, the employer was facing a loss of federal funds, and at the same time was experiencing a growth of potential consumers. The employer established a committee, made up of RSC management and District 1199 bargaining unit members, to establish a program to gain the federal funds it was not reaching. The committee met during the spring and summer of 1993 and provided the employer with guidance regarding the structure of the "pathways" project and a proposal for federal funds under title 1 of the vocational rehabilitation act. On August 9, 1993, a pre-bidders conference was held. In September, 1993, the committee reviewed the bids. In September and October, 1993, the contracts for the "pathways" project was awarded, the awarding of these contracts were published through internal and external communications. The union and bargaining unit members were notified via memo and apc meetings in 1993 and 1994. Two grievances were filed, December 15, 1994 and December 16, 1994, regarding the contracting out of bargaining unit work through the pathways project.

The employer argued the grievances were not arbitrable based upon a timeliness issue. Sections 7.04 and 7.06 contain 15 day provisions. The union did not file the grievance within the 15 days it knew or reasonable should have known of the proposal to contract out. The union was placed on notice during the fall of 1992, two delegates were members of the committee, the grievance could have been filed during the developmental stage of the project or just prior to the bidding process. Even if not filed then, the grievance certainly should have been filed once the contracts were awarded, September 1993. The employer had a litany of dates in november, December, 1993, February, March, April, and July, 1994, wherein the union had notice of the contracts.

The union argued the grievances were arbitrable. Proper filing was not during the developmental stage of the program because at that time, no one knew how or whether bargaining unit jobs were affected. It was only after implementation of the contract that bargaining unit members felt a threat to job security. It was only after one of the delegates received a letter on December 14, 1994, that delat with bargaining unit erosion and subcontracting that the ramifications of the pathways project was brought to the attention of the grievants and/or the union. This was the triggering event which gave rise to the grievance.

Dr. Pincus found a violation of the agreement in that the union did not meet the 15-day provision set forth in Section 7.04. The grievance was not filed by the union within fifteen days of the date in which the grievants knew or reasonably could have known of the event giving rise to the class grievances. The triggering event was when the union and/or bargaining unit members knew or should have known of the actual awarding of the pathways contract, and the potential negative consiquences placed on relevant bargaining unit members. It was at that time that the contract was in final form and its impact could be reliably determined. Two union delegates participated on the committee, including the bidding arrangements. One of the delegates went so far as to excuse herself from the committee due to the potential ramifications. In addition, in November, 1993, the union issued a memo to all counselors specifying the financial and professional consequences of the pathways project on its members. Because the union knew or should have known of the consequences of the subcontracting at a date earlier than the grievance indicates, the grievance is untimely filed.
