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The grievance was found to be timely filed and therefore arbitrable.

The union and the employer appeared before Arbitrator Goldberg for a ruling on the timeliness issue. The merits of the case are to be heard at a later date mutually set by the parties.

Facts: the grievant, Jeffrey Fortunato, was interviewed in September, 1993 for a teaching position at Dayton Correctional. During the interview process, the panel members advised Mr. Fortunato that they would submit his prior years of teaching experience from California to the Department of Administrative Services for a ruling as to whether it would count toward his placement on the pay scale. DAS denied the out-of-state service time and subsequently the grievant was placed at the "so" (beginning) step of the teachers pay scale when he began his employment in October, 1993. Believing that the interview panel members had "promised" him that his prior California experience would count and that his pay would reflect that promise, Mr. Fortunato filed the instant grievance. The employer denied the grievance first as being untimely filed, and secondly, on the merits.

The grievant began his employment with DRC on October 25, 1993 but it was not until December 7, 1993, that he was advised by Dayton's personnel office that DAS had denied his prior experience from California. Upon receiving his information, the grievant spoke to his supervisor on December 14, 1993, and complained of the pay situation. According to the grievant, the supervisor informed him that since he was in a probationary status, he should delay filing a written grievance until he was off probation since "he could be fired for any reason before that". Consequently, Fortunato did not file a written grievance until April 28, 1994.

Union position:

1) the grievance is a recurring, continuing grievance

2) detrimental reliance

3) the employer waived its rights to complain about timeliness when it delayed the processing of the grievance at step 1.

Management position:

The grievant had 15 days in which to orally raise his grievance. The date he knew that his pay was not being adjusted was December 7; management claims that the grievant did not formally initiate his grievance until January 20, 1994 with his supervisor, Ms. Fornall. The grievant did not obtain an extension of the filing deadlines. Management also argued that no promises were made in the interview process to give the grievant his out of state experience. The employer also argued that this is not a continuing grievance of the type which permits recurrent filings. The grievant knew at the time he would not be receiving additional compensation and therefore the clock began running for the grievance filing.

Arbitrator Goldberg found that this is not a continuing type of grievance which permits an employee to ignore the time filing requirements. The grievance was found to be timely filed at step 1 based on the grievant's testimony that he discussed the situation with Ms. Fornall on December 14, 1993, well within the 15 day time limits contractually established. Since Ms. Fornall did not testify in this hearing, the grievant's testimony went unrebutted on this matter.
