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The grievance was denied.

Arbitrator Pincus found that management had just cause to remove the grievant for his dishonesty and deceit in obtaining sick leave. The grievant's job-related duties and responsibilities did not generate any stress and anxiety, such ailments were probably self-induced.

The pertinent facts are as follows. The grievant, Mr. Craig Shivers, was employed as a Portable Load Limit Inspector for the State Highway Patrol from May 6, 1990. As a result of a motor vehicle accident on May 6, 1995 on interstate 71 and a subsequent court appearance, grievant's license was indefinitely suspended. On June 5, 1995, the grievant's supervisor, Sgt. Bahr discovered that the grievant's driving privileges had indefinitely been suspended. Because grievant would be unable to drive a state vehicle, he was temporarily assigned to the 3rd shift at the northbound platform scale on route 71, with no loss in pay. However, on June 12, 1995, when grievant was scheduled to begin at the platform scale, he called off on sick leave, and maintained that he had experienced heart problems. Management granted the request for sick leave, but asked fo rmore medical documentation.

On June 24, 1995, Sgt. Bahr discovered that grievant was also employed at the Wilmington Auto Works Store. On June 27, 1995, Sgt. Bahr saw grievant drive to the auto works store lot, in a car owned by the grievant's son. An interview with the auto works manager established that the grievant began working there May 30, 1995, and that the grievant told the store that he could work after 4 pm since he was also employed by OSP. However, the grievant failed to submit the requred forms for OSP as to this second job. On June 28, 1995, grievant informed Sgt. Bahr of his stress test results and that he had also seen a psychologist. When asked how he was "getting back and forth," grievant stated that his son was providing him with transportation. On July 7, 1995, the grievant was ordered to return to work effective July 10, 1995, absent verifying mitigating circumstances. Grievant never did return to work and did not provide any reasons in support of such absence. On July 20, 1995, grievant was advised that he was being removed for disciplinary reasons.

The state argued that just cause for removal existed and was supported by the deceitful actions of the grievant. The grievant's intent to deceitfully manipulate the sick leave process was more egregious given the strenuous duties he performed for the auto parts store, while claiming he could not perform his job duties for the state. Also, the union's attempt to forward a job-related stress theory was unsupported by the record.

In response the union proposed several theories in support of the argument that management did not have just cause to remove grievant. First, the union alleged that management failed to prove grievant's intent to defraud the employer of sick leave. Second, comparison of the job-related responsibilities showed that placing grievant alone at the platform scale increased grievant's change potential jeopardy, and that auto works would not allow employees to work alone. Third, management unfairly appled the work rule on physician verification by requiring specific diagnoses.

Arbitrator Pincus held that just cause existed to remove the grievant. First, because the grievant failed to cooperate with the employer's investigation, the grievant's credibility was dampened. Second, grievant continued to drive, when his license was suspended, for both the state and his second employer. Also, grievant failed to fill out an application for off-duty work (the hp-104g) form in violation of employer's policy 9-505.05 (which states that divisional personnel shall not engage in any outside employment unless the hp-104g form is submitted and approved.) Third, Pincus believed that the grievant realized that his driving-related problems could harm his job status and lead him to seek employment with auto works. Finally, Arbitrator Pincus believed that grievant's health concerns were totally contrived, not only because he has not experienced similar episodes since June 12, 1995, but also because grievant did not see a doctor until June 21, 1995, and a subsequent stress test on June 26, 1995 proved to be negative. However, he did manage to work for Auto Works on June 12, 1995, the first day that he was scheduled to work at the I-71 platform scale. Thus, Pincus found that grievant's stress was, if anything, self-induced and that the grievant should look in the mirror if he wants to blame someone.
