ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 1137
	OCB GRIEVANCE NUMBER:


	02-10-19960111-0015-01-00-

	GRIEVANT NAME:
	PORTER, JOHN ET AL

	UNION:
	OCSEA

	DEPARTMENT:
	ADMIN. SERVICES

	ARBITRATOR:


	NELSON, NELS

	MANAGEMENT ADVOCATE:
	LIVENGOOD, RACHEL

	2ND CHAIR:
	

	UNION ADVOCATE:
	

	ARBITRATION DATE:
	4/22/1996

	DECISION DATE:
	5/28/1996

	DECISION:
	DENIED

	CONTRACT SECTIONS:
	
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #1137


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	ADMIN. SERVICES

	UNION:
	OCSEA

	ARBITRATOR:
	NELSON, NELS

	STATE ADVOCATE:
	LIVENGOOD, RACHEL

	UNION ADVOCATE:
	

	BNA CODES:
	114.722
	Weather Emergencies

	
	
	

	
	
	

	
	
	


SEE GRIEVANCE #02-10-960104-0014-01-00.
ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 1137
	OCB GRIEVANCE NUMBER:


	02-10-19960104-0014-01-00-

	GRIEVANT NAME:
	PORTER, JOHN

	UNION:
	OCSEA

	DEPARTMENT:
	ADMIN. SERVICES

	ARBITRATOR:


	NELSON, NELS

	MANAGEMENT ADVOCATE:
	LIVENGOOD, RACHEL

	2ND CHAIR:
	

	UNION ADVOCATE:
	

	ARBITRATION DATE:
	4/22/1996

	DECISION DATE:
	5/28/1996

	DECISION:
	DENIED

	CONTRACT SECTIONS:
	
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #1137


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	ADMIN. SERVICES

	UNION:
	OCSEA

	ARBITRATOR:
	NELSON, NELS

	STATE ADVOCATE:
	LIVENGOOD, RACHEL

	UNION ADVOCATE:
	

	BNA CODES:
	114.722
	Weather Emergencies

	
	
	

	
	
	

	
	
	


Grievance denied/modified

On January 4 and 11, 1996, OCSEA filed two class action grievances directly to step 4 of the grievance procedure. The grievance alleged the failure of the Director of the Department of Public Safety to declare a weather emergency was an abuse of discretion and was arbitrary and capricious, in violation of Section 13.15 of the agreement.

The union offered evidence that due to emergency conditions, employees were not able to come to work. Those employees, the union argued, were entitled to paid leave, those who were required to work or were required to stay at work, were entitled to time and one-half, and employees who worked overtime were entitled to double time. The union put into the record, evidence that 55 counties declared level 3 emergencies, only emergency travel and others were subject to arrest. Three counties were declared disaster areas by Governor Voinovich. Failure to declare a weather emergency was an abuse of discretion and the state's failure to declare an emergency was an act of bad faith. Furthermore, the union argued detrimental reliance.

The state argued there was not violation of Section 13.15. The union has no rights in the agreement pertaining to the declaration of an emergency. The right to declare an emergency is an inherent management right, specifically retained in Article 13. The state argued against the union's evidence due to the parol evidence rule and that the use of parol evidence is appropriate only when contract language is ambiguous. In this case, the language is clear. The state offered a prior arbitration award of Dr. Harry Graham in which he stated "it is the state that must declare an emergency". The state argued that the arbitrator would be exceeding his authority by adding to the contract if he were to grant the grievance. As for the level three snow emergencies, the state argued that the jurisdiction of a sheriff is limited to county and local roads so that a road closure does not apply to state or interstate highways. In addition, under a level three snow emergency, it indicates that "employees should contact their employer to see if they sould report to work".

Artibrator Nelson found Dr. Graham's prior award to involve the same circumstances as the case before him.  Since Dr. Graham's award, the agreement was renogotiated without materially changing the provision. Thus, Arbitrator Nelson determined that Dr. Graham's award survived subsequent negotiations and did not sustain the two class action grievances. However, realizing that "circumstances exist in certain cases which call for relief to individual employees or a specific group of employees", Arbitrator Nelson allowed employees ten working days from the date of the decision to file individual grievances and retained jurisdiction to resolve any disputes.
