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AWARD NO: 1122

Grievant, an eight year employee of the OSHP, was removed for violation of a last chance agreement. Due to numerous disciplines, and another incident, the grievant was given a termination notice. The basis of the removal was inefficiency. The removal was held in abeyance based upon a last chance agreement entered into by the parties (8/95). The LCA covered violation of same or similar rules for a two year period.

On 11/01/95, the grievant arrived for work 50 minutes late. The grievant was removed for violation of the last chance agreement.

The state argued that the grievant's tardiness was inefficiency, and, thus, covered by the LCA. The issue to be arbitrated was not normal just cause inquiry, but that of the enforceability of the LCA. The grievant had notice of his work schedule both in December of 1994 and again in August of 1995. A witness for the state testified that he had a conversation with the grievant just two days before this tardiness in which the grievant acknowledged his work schedule. The grievant knew his schedule, he was tardy, and that tardiness was a violation of the LCA. The level of discipline is not open to arbitral review per the terms of the LCA.

The union argued that the LCA did not cover tardiness. The behavior which was covered by the agreement was inefficiency. Specifically, the grievant's failure to honor a subpoena and failure to properly complete a traffic citation. The grievant has never before been disciplined for tardiness. The LCA should not be enforced in this situation as the discipline is excessive.

Dr. Graham relied upon a previous arbitration award by Arbitrator Feldman. In that case, the same grievant as in this case had a suspension reduced. However, Arbitrator Feldman clearly put the grievant on notice that his job with the OSHP was in peril after that decision, the grievant again engaged in behavior which caused the removal in abeyance and a lca. This incident was prompted by a charge of inefficiency. The tardiness situation also ended up in a chage of inefficiency. While the inefficiency which resulted from the tardiness may not be great and would not ordinarily prompt severe discipline, the incident should be viewed in context of prior discipline, the award of arbitrator feldman, and the last chance agreement. Dr. Graham had no doublt that the grievant violated the same rule referenced in the lca. The violation occurred during the life of the lca. The terms of the LCA state "the employee will be terminated". The agreement also states "the employer and the union agree the severity of the discipline will not constitute a grievable matter". As the arbitrator cannot substitute his judgment for the words negotiated by the parties, the terms of the agreement must be enforced.
