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AWARD NO: 1121

Grievant, a Trooper, was removed for falsely reporting her location on at least three occasions. The grievant admitted that she had been sitting in the patrol car of another law enforcement agent. She walked to her patrol car to answer calls from the dispatcher and called in false locations on her radio.

The state argued that as a Trooper, the public must be able to believe in the individual's integrity and trustworthiness. By her actions, the grievant violated her ability to maintain that image. Throughout the investigation and arbitration, the grievant's answers have been evasive and this should be taken into account. Compounding the matter, the grievant contacted the other law enforcement agent and attempted to influence her testimony at the arbitration. That behavior in and of itself warrants removal. In light of the grievant's record and her dishonesty and the fact that the grievant's credibility in future court proceedings will be impaired, the state requested that the grievance be denied.

The union argued that the grievant exercised poor judgment, but discharge was excessive and punitive and not progressive. The union raised disparate treatment and offered evidence of two other troopers who were each suspended for five days for transmitting false locations. The grievant has not been evasive in her answers, just cautious. The post-discharge conduct should be excluded.

Arbitrator Ray found that the circumstances of the grievant were different than the two cases offered by the union. In this case, the grievant misrepresented her position over a considerable length of time (1 1/2 to 2 hours), the actions were pre-planned, and she had 4 prior written reprimands, one of which was for similar actions. That the grievant admitted two of the three incidents left only the issues of whether it was progressive and commensurate. Arbitrator Ray thought removal to be too severe and not in line with section 19.05 of the agreement. Therfore, he ordered reinstatement with no backpay and a 60-day suspension maintained in her personnel file. The evidence acquired after the removal was excluded because the "great majority of arbirators have taken the position that a discharge case must rise or fall on the facts the employer knew at the time it made it termination decision". The grievant was not charged with being evasive during the investigation and grievance response did not raise the issue. As to the issue of post-discharge misconduct, i.e., witness tampering, the evidence was excluded. It was not the basis for the charges against the grievant and was not included in the grievance response. Witness tampering is such a serious allegation that the grievant was entitled to notice and investigation should the employer elect to pursue it.
