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The grievant, a Veterinarian Specialist with 21 years of service, was removed from his position for AWOL and insubordination when he failed to return to work after exhausting disability appeals. After his removal, but before arbitration, the grievant was notified that his disability retirement was approved retroactive to six days before his removal.

The state argued that the grievant was insubordinate. He was ordered in clear and unambiguous language to return to work and he failed to comply. The grievant still has not supplied the employer with the necessary forms and continues his disregard for his employment by failing to attend the arbitration hearing. The effective date of the grievant's disability retirement does not negate his removal. The pre-disiplinary conference had already been held and the employer had 45 days from that date to make a decision. Pers is not the employer.

The union argued that when PERS granted his disability retirement, the grievant went into an approved leave of absence with five years of reinstatement rights and negated the removal. The grievant's long tenure and good evaluations should mitigate the discipline. The employer sat on its hands from the AWOL notice of 3/93 until 1/94.

Arbitrator Smith found that the employer has proved insubordination and AWOL to justify discipline. If the grievant had concerns about the instructions he received from his employer, he should have followed the "obey now, grieve later" policy. Despite the fact that discipline is warranted, removal was unreasonably severe given the circumstances. The removal was reduced to a 30-day suspension and if he is fit to return to work within his reinstatement period, it shall be on a last chance agreement.
