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AWARD NO: 1114 

Grievant, a Correction Officer, was removed from his position for physical abuse of an inmate when he was removed for an altercation with an inmate.

The State argued that the grievant was the only individual involved in the incident who could have caused the injuries to the inmate. Besides the grievant and inmate, there were three other employees in the room when the altercation occurred, When these employees initially gave statements, they denied anyone in the room had done anything improper. Eventually, all three recanted their stories and told the truth, that the grievant had removed his mandown alarm and provoked the inmate into a fight. At the conculsion of the incident, one of the co-workers heard the grievant state, "this is the way I like it". Each of the individuals was disciplined for their change in stories and none grieved the discipline. Each testified that they covered for the grievant because they thought it was the right thing to do, but eventually realized it was wrong. According to the accounts given by these three individuals, as well as the grievant, the grievant had the inmate in a head lock. He was the only individual located near the inmate's face, and thus, was logically the only one who could have caused all of the injuries. Between his discharge and the arbitration, the grievant contacted each of these witnesses several times, urging them not to testify or to alter their testimony. During these conversations, the grievant implied that each of the co-workers would be involved in litigation if they did not do as he said. That the grievant was not convicted of assault was not binding in this forum.  That the Inspector General's Office issued a report critical of the investigation is irrelevant in the arbitration forum as the criticisms surrounded the procedures used and did not alter the substantive outcome of the investigation. The grievant received extensive training and unarmed self-defense and how to de-escalate a situation before any type of force is needed and certainly before excessive force or abuse occurs.

The union argued that the grievant did not instigate the altercation. The inmate lunged at the grievant, the grievant parried, and all fell to the floor in a struggle. The grievant was acquitted of criminal charges and the results of the criminal court should control is this forum.  When the grievant called the witnesses, he did not ask them to change their testimony, but to tell the truth. They did not do so at this hearing.

Dr. Graham stated that the result of the criminal proceeding did not control the outcome of arbitration. As with Unemployment Compensation or Worker's Compensation results, the outcome is a factor, but not a controlling factor. Both parties and the grievant agreed that the grievant had the inmate in a headlock during the struggle. The testimony of all three witnesses is consistent. The grievant removed his mandown alarm and badge and he was at the head of the inmate during the struggle. The photographs in evidence left no doubt as the injuries sustained by the inmate. The grievant is the only one who could have caused theose injuries. The only one with a different story is the grievant. There was no evidence of hostility or conspiracy against the grievant. All the witnesses were disciplined for their participation in the cover-up. Accordingly, there is no reason to doubt the testimony of the witnesses. The grievance is DENIED.
