ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 1110
	OCB GRIEVANCE NUMBER:


	33-00-19950503-0602-01-04-T

	GRIEVANT NAME:
	HARTMAN, DANIELLE

	UNION:
	OCSEA

	DEPARTMENT:
	VETERANS HOME

	ARBITRATOR:


	BOWERS, MOLLIE

	MANAGEMENT ADVOCATE:
	DAY, ROBERT

	2ND CHAIR:
	

	UNION ADVOCATE:
	

	ARBITRATION DATE:
	1/24/1996

	DECISION DATE:
	1/29/1996

	DECISION:
	DENIED

	CONTRACT SECTIONS:
	
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #1110


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	VETERANS HOME

	UNION:
	OCSEA

	ARBITRATOR:
	BOWERS, MOLLIE

	STATE ADVOCATE:
	DAY, ROBERT

	UNION ADVOCATE:
	

	BNA CODES:
	118.01
	Discipline-In General

	
	118.6462
	Client Abuse-MRDD & MH

	
	94.09
	Arbitrability-Procedural

	
	93.45
	Steps In Grievance Procedure


AWARD NO: 1110

The grievance was denied, not arbitrable.

The State asserted that the grievance was procedurally defective because it was not filed in accordance with Step 4 of the Collective Bargaining Agreement, specifically, there was no grievance form attached as specified in Article 25, Section 25.02 In addition, when the appeal was refiled, it was untimely.

The State testified that the mail is opened and date stamped and all appeals are forwarded to the appropriate staff person to create a paper file, which is then forwarded to the appropriate Labor Relations Specialist. According to testimony, these individuals are "very careful" about handling such documents. The State also testified that if a document is separated from an appeal during processing, a safeguard exists because such miscellaneous paperwork is sent forward through appropriate channels.

There was no dispute that the first submission was timely and shows a receipt date of June 2, 1995. The LRS's notation states, "procedural error, no grievance attached, due June 2". A letter was sent to the Union noting that that appeal was sent without the grievance form attached and that there was no provision in the agreement to extend filing privileges if a grievance is filed incorrectly.

The Union steward sent a second appeal which was received by OCB on June 21, 1995.

The State maintained that the initial appeal was not properly filed and when the second appeal was filed, it was untimely. Although the Union tried to present evidence that the steward received substantial training on handling grievances, the State introduced evidence that the steward made two additional errors on the instant grievance in the he failed to date the form and failed to provide a remedy. In addition, the State introduced evidence that the steward made similar errors on another case, Clifton Moss, filed in close proximity to Hartman.

The Union's position is that the steward was well trained and experienced and followed the letter of the Agreement for processing grievances. Given these facts, the Union contends it is unreasonable to believe that the steward did not include a legible copy of the grievance form with his appeal to Step 4. In the steward's second appeal he stated he "would like to again appeal the Step 3 response". The union claims this language is clear and unambiguous proof that the steward included the grievance form with the first appeal, and that he was putting management on notice by use of the word "again".The Union asserts that the State ignored this notice and did nothing to determine whether the absence of the grievance form was the result of an in house mistake at OCB. The Union postulated that the grievance form was either lost in the mail, or lost, once it reached OCB, in the mail room or during the transmission process.

The arbitrator notes that Section 25.02 of the Agreement sets forth obligations with which the Union must comply in order for a grievance to be arbitrable. The dispute here involves whether or not the Union complied with these obligations and, if it appears not, is there a credible explanation.While the arbitrator did not doubt the training and experience of the steward, she became concerned about his application of same when the State pointed out that he failed to enter both a date and a remedy sought on the initial grievance form. This concern was heightened by the fact that the State introduced a grievance involving employee Clifton Moss, filed proximately to that of Hartman by the steward with the same or similar omissions. These are fundamental errors which even a person who has received elemental training in grievance handling is told to avoid.

The arbitrator understands the problem with cases dependent on circumstantial evidence. The steward claims he mailed the grievance form with the Step 4 appeal but there were no witnesses to what he placed in the envelope. OCB testified that staff is "very careful" with the processing of such documents and there are safeguards in place if documents are separated.

The Union's contention of lack of control because the Postal Service could have lost the document was given no weight.

What the record showed is that the steward made errors in filling out the grievance forms in both the Hartman and Moss cases, which were filed proximately. It also showed that OCB made credible claims that the OCB did not receive such grievance forms with either of these Step 4 appeals.Even so, note was taken of the steward's response to OCB's letter that he was "again" filing an appeal from the Step 3 response and that he did not "understand the mix-up". Given the credible evidence and testimony of record, the arbitrator concluded that this language was self-serving, based upon proximity in time and circumstance of a second similarly situated case.Accordingly, the arbitrator found the grievance not arbitrator.
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