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AWARD NO: 1108 

The grievance was denied. The grievant was a Juvenile Corrections Officer (JCO) with about 7 years of service at the time of his removal. His discipline record at the time of the incident which led to his removal was extensive and included a 7 day suspension for use of excessive force of a youth, and a 10 day suspension for insubordination - failure to follow proper procedures.

The grievant was employed at the Indian River School on Sept. 14, 1994 when be became involved in a physical confrontation with a Youth. At approximately 8:30 p.m. the youth "acted out" by falling to the ground when he was supposed to be standing in a line in the gymnasium. The JCO in charge there (not the grievant) decided to have the youth and others involved in the acting out incident suffer a negative consequence of their actions: He made them lie down and get up several times as a form of behavior modificaiton. After a while the youth refused to cooperate further citing leg and ankle injuries. The Duty Officer reported to the area and determined that the youth was not responding to attempts to calm him verbally, and she and the JCO there used an approved take-down method to restrain the youth until he calmed down. He did become reasonably calm, and the DO convened a group of the youth's peers to initiate a Guided Group Interaction (GGI), whereby a group of peers participate in a monitored discussion of events and circumstances in a constructive way. The object of this particular GGI was to impress upon the youth the improper nature of his actions.The DO then summoned the Senior Duty Officer (SDO) who noted that the youth was calm and that he stated "I'm okay". She also noted that the DO remarked that everything was under control.

The grievant became involved at this point. He was not assigned to the unit where the youth was, but he was passing by and heard the commotion. The grievant entered the unit and heard the DO order the group of youths, including the youth in question, to move away from a fire extinguisher. The grievant then asked where the youth was supposed to be and was told that he was supposed to be in a certain place within the unit. At this, the grievant grabbed the youth by the sweatshirt and began pulling him toward that place. The youth snatched his arm away. The grievant then grabbed the youth and pushed him up against the wall a number of times. The grievant had his hands on the youth's throat. Finally, the grievant took the youth down with an improper technique and landed on top of him. The grievant restrained the youth on the floor by pressing his forearm against the youth's neck. The grievant eventually released the youth.

Management argued that it had proved through the testimony of several eyewitnesses and of the grievant himself that the events did occur as described above. They produced medical evidence of bruises and red marks that were obtained by the investigation, shortly after the incident, of an Institution Nurse. The discipline was progressive and commensurate. Management parried every Union allegation of disparate treatment and procedural error. Management tried to argue that abuse had occurred.The Union argued that the grievant was merely following established procedures and that he simply was defending himself and other staff from the youth who tried to attack them. The Union argued that the discipline was procedurally defective and not progressive because the grievant's record included several written and oral reprimands of which he was not aware. This claim was based on the allegation that the grievant was never given a copy of the reprimands, and the Union produced the files copies that did not include the grievant's signature. In short, the Union claimed that the grievant had no notice. The Union produced a witness who testified as to other employees who committed similar offenses but who were not removed. Finally, the Union alleged that the investigation was less than complete and, therefore, rendered the discipline invalid.

Dr. Pincus found that Management has met its burden to prove the violations of the work rules regarding "using excessive force on a youth" and physical assault". He found Management's witnesses credible and consistent. He found the grievant's testimony to be different from statements he had issued during the investigation and inconsistent with all other eyewitness testimony. Dr. Pincus allowed that while the reprimands cited by the Union might or might not have been received by the grievant, the notice argument failed in any event. The grievant had been suspended before this incident for a similar offense and that certainly serves as notice of prior discipline as well as of the seriousness of the offense. He found that none of the examples of disparate treatment involved like circumstances, employment or disciplinaary history.

Dr. Pincus noted onc
