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AWARD NO: 1105 (DRAFT)

The Union filed a class action grievance alleging Management violated Article 24. 11 (flex time) by denying flex time requests from various employees in the Dayton office.

The Union pointed to a previous decision dealing with flex time from Arbitrator Pincus. In this decision, Arbitrator Pincus ruled that Management must establish that a refusal to implement flex time is rationally based on the Employer's right to schedule. The Union claimed that Management has not followed the guidelines set forth by Arbitrator Pincus.

The Union stated that the employees' request for four ten hour days was denied based on Management's concern for security. The Union argued that this was not a bona fide reason because all employees were issued keys and Case Managers routinely work alone.

Management pointed out that a reorganization took place at approximately the same time this grievance was filed. As part of the reorganization, employees were placed into teams to better coordinate their services. These teams require the nurses and rehabilitation case specialists to be available to work with their co-workers, claims service specialists. This has resulted in the denial of the four 10 hour days schedule, however, other schedule arrangements have been approved. For example, starting times ranging betwen 7:00 am and 7:30 am with commensurate ending times have been approved. Management also noted that the four ten hour day schedule would compromise supervision of these employees. Under the current schedules, there is always a supervisor present. This would not be possible under a four ten hour day schedule. 

Finally, Management referred the arbitrator to a specific contract language in Article 24.11. The second sentence of the second paragraph of this Article states that schedules such as this "may assist in the recruitment and /or retention of nurses and other employees". The Employer has not experienced a problem with recruitment or retention of nurses or other employees at the Dayton office.

Arbitrator Graham denied the grievance. In his decision he noted that Arbitrator Pincus' decision adopted a standard of rational accommodation to operational needs that should be met by the Employer in cases of denial of flex time. This decision must be read in the context of the Contract. The first sentence of paragraph two of Article 24.11 does not guarantee approval of flex time. It merely guarantees that requests will be considered. If a serious good faith consideration is given to the request, it may be rejected based upon operational needs. 

In the case at hand, Management cited security and supervision concerns as basis for denial. The Arbitrator cannot conclude the Management's concerns are unreasonable. The Union must show that this is unreasonable and it has not done so in this instance.

When the office implemented the team approach, past staffing patterns were changed. This provided Management a rational basis, an operational need, to restrict flex time.

The Employer agreed to consider creative schedules under a specific set of circumstances as stated in the second paragraph of Article 24.11. There is nothing in the record to indicate that the Dayton office has been experiencing difficulty in the recruitment or retention of employees.Finally, Arbitrator Graham stated that Management has demonstrated that it has the requisite "operational need" at Dayton to deny flex time requests. It is not necessary that this Arbitrator, or any other Arbitrator, agree with Managment. All that is required is that the actions of the Employer meet that contractual test of operational needs and be reasonable. In this case, those standards were met.
