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AWARD NO: 1101 (DRAFT)

The grievant was suspended for two days because his ability to perform his duties was impaired. The grievant tested .065 for alcohol.The state offered testimony to show that when he arrived for work, the grievant had a smell of alcohol on his breath and clothes and appeared disoriented. Having been observed by a Lieutenant and Deputy Warden, the grievant was tested for drugs and alcohol. The grievant voluntarily submitted to the test. The grievant's level of alcohol was probably somewhat higher when he first appeared for work as the test was not performed until 3 and 1/2 hours later.

The union argued that management violated 13.01, 13.03, 13.04 and Appendix F, Drug Free Work Place. They argued that the grievant had not been drinking that day and was not impaired. In addition, the work rule is vague as there is not a definition for "impaired".

Arbitrator Washington found that the state's three eyewitnesses, in conjunction with the alcohol test, supported the state's allegations that the grievant was impaired. The employer's use of ORC Section 4511.19 established the element of proof regarding whether the grievant was impaired. Impairment, under the agency's standard of conduct, refers to the grievant's ability to perform his duties and the state was reasonable to conclude that .065 alcohol count caused an impairment. While the union provided many witnesses who were near the grievant that morning, the alcohol tests were not contested and are determinative. Given the grievant's 23 years of service with no disciplinary record, the penalty was not reasonable. The grid ranges from a reprimand to removal. Based on the circumstances, the penalty was too severe and the grievant should have received a written reprimand.
