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AWARD NO: 1096 Revised 7-19-96

The issue arbitrated was whether the abolishment of a Teacher 2 was proper under the terms of 18.01 of the 1992 collective bargaining agreement.Before discussing the merits, the Association requested that all three employees affected by the RIF be considered in the arbitration on the merits. While the grievance only identified the Teacher 2 position, the other positions were also abolished improperly. Dr. Pincus denied the request, referring to his arbitrability award and the language contained therein.

As to the merits, the state argued that the abolishment was done for reorganization, efficiency, lack of work, and economy due to Federal Medicaid Guidelines. Due to these Guidelines, a formal classroom had not existed for years. Over a period of time, the duties of the teachers had become interchangeable with other classifications. In addition, the client population had not only decreased but had changed in terms of demographics so the need for teachers became less. The Association's introduction of legal actions has no impact on this dispute, and it is not relevant, since it is a petition filed by residents and it regards staffing levels at specific facilities. In response to the union's procedural claims, the ORC and OAR are not controlling in this instance; Article 18 contains the negotiated language which is to be used in a RIF situation, and there is no reference to either the ORC or OAR in this Article.

The Association referred to the ORC and OAR when it stated that the RIF was not proper. There are pending legal actions against the Department which may be potential bars to the abolishment decision. Not only was the RIF inappropriately specified, the propriety of the justifications is an issue. The declining client argument had not been articulated as an economical reason for a layoff.

Dr. Pincus found the the RIF was proper under Article 18.01. The substantive reasons for the RIF, as put forth by the employer, were found to be valid. The legal actions introduced by the Association did not support their argument and do not act as a bar to the abolishment. The agreement between the parties does not reference any portion of the ORC and OAR and is not silent on the issue; therefore, absent parole evidence of bargaining history, reliance on statutory protocols outside the collective bargaining agreement is unfounded. As to the procedural defects raised by the union, Dr. Pincus called them "highly unusual" and determined that due to the prior arbitrability award, there was not proper standing to adjudicate these issues, because, as stated in the prior award, they were not specified on the grievance form. However, Dr. Pincus did address that while the rationale did not clearly identify all the reasons, as enumerated in 18.01 (A), the body of the documents submitted to the Association clearly enumerate the general themes delineated as appropriate reasons in the provision. The Association was not misled and should not be surprised by the arguments and theories put forth by the employer.
