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AWARD NO: 1093 Revised 7-19-96

Grievance is denied.

The Grievant and SCOPE filed a grievance alleging DYS improperly conducted a RIF. The State made procedural objections regarding the arbitrability of the grievance. The case was bifurcated to resolve the procedural issues before the merits were discussed.

The State put forth that Article 18 contained different standards for filing RIF grievances from other grievances. Within Article 18, depending upon the type of RIF, there are different standards regarding timelines, who may file, and the issues which may be grieved. Regarding the instant grievance, the Grievant and Association are both named on the grievance. The substance of the grievance is an issue which only the Association may grieve. In addition to the argument of who could file a grievance on this issue was the secondary issue that the Association had a contractual requirement to simultaneously file the grievance at Steps 3 and 4. The Association failed to meet this requirement. Finally, regardless of who grieved the issue, the grievance is untimely filed. Individual grievances must be filed within 10 days of the employee's notification of the RIF. The Grievant acknowledged receipt of the final notice on 12/23/93, closing the window of timeliness on 1/2/94. The Association has 15 days from the date of notice to file a grievance. In this case, the Association was sent notice on 12/17, add three days for mail and the timeliness ran on 1/12. On January 28, the Employer received a grievance which was dated 1/10/94. Due to the timeliness, the grievance is not arbitrable, and additionally, the Grievance itself is improperly filed. 

The Union had six arguments: 1) The Employer tried to confuse/mislead the Association regarding the initial date of the notice of RIF; 2) The Association was not given an opportunity to meet with the Employer 45 days prior to the RIF; 3) The Employer participated in and responded to the grievance at each step of the grievance procedure without raising a procedural objection; 4) The parties agreed to alter the procedures; 5) The Employer did not raise the issue of arbitrability until after OEA filed a request for arbitration; and 6) The 12/17 final notice of RIF was not received until 1/3/94 because OEA closed for 2 weeks over the holidays. Therefore, the time to file a grievance was tolled until after 1/24--by which time Brad Rahr had the grievance or knowledge of it even if it was not sent to the correct designee.

Arbitrator Bowers found the grievance both improperly and untimely filed. She found the language in Article 18 to be clear and specific. Though the Grievant's name was on the grievance form in conjunction with the Association, the narrative of the grievance establishes the issue as an Association grievance. Nothing on the form or in the narrative of the grievance list claims that an employee may have. Therefore, the requisites applying to the Association grievance apply. The language is clear that an Association grievance must be filed simultaneously at Steps 3 & 4. The Association failed to file the grievance at Step 4. The arbitration request, filed under Section 5.05 rather than Article 18, was dated 3/18/94. As to the timeliness of the grievance, it was found to be untimely. Arbitrator Bowers determined that the Employer was not notified the offices of the Association would be closed. Yet, the closing was pre-planned and it was incumbent upon the Association to make arrangements in advance, such as to seek a waiver of time limits. Even if the grievance were an individual grievance, it would have been untimely filed.
