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Grievance denied.

The grievant was removed from his position as a Licensure Specialist for violation of state EEO policy regarding sexual harassment and creating a hostile work environment. The grievant's duties included inspecting private facilites and independent homes which were under the supervision of private care facilities. While inspecting a home of a mentally retarded person, the grievant grabbed an employee of the organization he was inspecting, pulled her toward him and kissed her on the cheek. 

Management argued the grievant's position afforded him the opportunity to act independently, along with the opurtunity, the grievant was in a position of trust and responsibility. By the nature of the grievant's job, he had a lot of authority over the facilities he inspected. If the grievant provided a negative report, the facility could lose its license. Many of the employees he came into contact with were young females. The testimony of witnesses showed the grievant asked the woman (MC) many personal questions. Testimony also showed that when the grievant was leaving, he extended his hand to MC as if to shake it, he pulled mc toward him, held her tightly and kissed her on the cheek. The witnesses, besides MC, were unbiased, disinterested, and neutral witnesses who had nothing to gain from the removal of the grievant. The grievant's testimony, on the other hand, was self-serving and vague. Shortly before this incident, the grievant had received a minor suspension for a similar incident which did not involve physical contact. As a result of the previous incident, the grievant received training in sexual harassment and diversity only months before the incident leading to the removal.

The union argued that the removal was arbitrary and capricious. In his twelve years of service, the grievant had only one suspension on his record. The removal was not progressive. The personal questions the grievant asked were because he was a minister and concerned for her spiritual well-being. The grievant's culture and religious background should have been taken into consideration before he was removed. The union suggested that MC's actions were not consistent with those of a person who had been harassed. MC had the ability to influence the testimony of the eyewitness to the incident because of her professional relationship with him. The employer was racially motivated in regards to this incident as the grievant is african-american and MC is a caucasian.

Arbitrator Stein found that the grievant was well aware of the standards and placed on notice regarding the potential discipline set forth in the state EEO policy and that of creating a hostile work environment, through payroll stuffings, postings, distribution, and his recent discipline and training. Arbitrator Stein found MC to be a credible witness. The testimony of the clients involved, while somewhat confused, seemed to be genuine, and they did not testify as if under the influence of MC. The testimony of the union's witnesses, on the other hand, while credible as to their characterizations of the grievant, had no bearing on the facts of the incident.

In determining whether the grievant violated the state policies on sexual harassment, arbitrator Stein determined that "a work environment becomes hostile when a reasonable person, and more recently a reasonable woman would consider the conduct of the individual to unreasonably interfere with her work performance resulting in the creation of an offensive work environment. There was no evidence or testimony to substantiate the claims of discriminiation or racial motivations. Thus, arbitrator Stein found that the grievant did violate the state policies and created a hostile and offensive work environment in the setting of a provider agency.
