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In this hearing the arbitrator considered two grievances filed by the grievant. The first one addressed a 25 day suspension for falsification of records and unexcused absenteeism, and the second one was a removal for the same charges.

The first grievance was modified. The arbitrator ruled that unexcused absenteeism was proved, but falsification was not, and she modified the discipline to a 10 day suspension. The removal grieved in the second grievance was denied. Here the arbitrator felt the state proved through it's evidence that the falsification and unexcused absence did orrur. She denied the grievance in its entirety after considering the grievant's lengthy record of absence related discipline.

The first incident occurred on July 25, 1994. The grievant signed out for lunch on the log which was kept on a desk. C.A., manager of the Public Information Department was seated at the desk at this time. C.A. did not take note of the actual time nor the entry made by the grievant at that time.  Shortly thereafter, the grievant's supervisor (S.N.) informed C.A.. that the grievant had been missing from his work area without authorization. Noting that his conversation with S.N.. occurred at 1:20 p.m. C.A. checked the log and noted that the grievant had signed out for lunch at 1:25 pm. C.A. testified that he did not see the grievant again until 2:57 pm. The grievant said that he was doing a certain task at 1:15 pm and that he signed out 1:23 or 1:24 pm. He claimed that he got his car and had to "make a run out east:, but he never specified that it was state business or not. He further claimed that he used his cellular phone to contact a secretary (K.J.) because he realized that his "run" was going to make him late returning from lunch. C.A. testified that he did not question K.J. about the incident.

Noting that the falsification charge involved the time the grievant left the work area, and that the time on the charge read 1:15 pm, the arbitrator found that management did not prove this charge. It was uncontested that C.A. was sitting at the desk when the greivant signed out. However, C.A. never testified that he checked the time at that moment. Since there was no other testimony that C.A. was advised of this sign out time, he had no independent knowledge of the actual time. S.N. was not called to testify although she had written that she observed the grievant sign out and leave for lunch. As to the unexcused absence charge, the arbitrator found that the state did not prove the portion of absence from 1:15 to 1:25 pm, but did prove the period from 1:25 to 2:57 pm. She found that the grievant's claim that he was docked for the time he was AWOL was not substantiated. She was not impressed with the union's argument that he called K.J. to report his impending tardiness because the union did not present her as a witness. Given the grievant's disciplinary history and exising 15 day suspension for a similar offense she mitigated the 25 day to a 20 day suspension.

The second incident which let to his removal occurred on December 28, 1995. The grievant was working the 8 am to 6:45 pm shift. S.J was his supervisor from 4:45 to 6:45 pm. At about 5:30 pm S.J. took the elevator down from the 10th floor, the worksite, to the lobby to take a smoke break. She came back after a few puffs due to the cold. She estimates that she returned to the 10th floor work area at about 5:35 pm when she noticed that the grievant was not there. After asking other employee(s) if they had seen the grievant ("no" was the response(s).) She said she walked every inch of the 10th floor and did not find him. She enlisted BU member A.D. to check the men's restroom on the 10th floor. He too did not locate the grievant. S.J. checked the log at 5:40 pm and then she went home at 5:45 pm without having located the grievant. Management witness A.D. also testified that he did search the restroom for the grievant, but he placed the time at between 5:00 and 5:15 pm. He further stated that he saw the grievant later when they both left at 5:40 pm. A.D. said that management lets everyone leave a few minutes early and everyone signs out at 5:40 pm. Finally A.D. stated upon cross examination that the first person he calls if he is going to be late is his supervisor; K.J. is called only if the supervisor can's be reached. The grievant said he signed out at 5:40 pm and that he spoke to a security guard (L.C.) and A.D. at about 5:50 or 5:55 when he left the building. In response to a question regarding his whereabouts during the time in question he said that the had gone to the restroom on the 12th floor where he remained for about 10 minutes. He stated that the supervisor was not in the area at 5:40 so he could not tell her that he was leaving the area to go to the 12th floor bathroom. The arbitrator noted some minor contradictions in s
