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Grievance was denied.

The grievant, a 16 year employee was working as a corrections sergeant when he wrote a letter of resignation. Subsequently, the grievant filed a grievance alleging he had rescinded the resignation and since the employer processed the letter, he was constructively discharged.

Management argued the grievance was untimely filed, the grievant did not have standing to file, and that the grievant had resigned his position. The state submitted documentation to support the following facts: on April 11, the grievant's wife submitted a letter of resignation, signed by the grievant, to the personnel office. The wife subsequently called the personnel officer at home. As a result of this conversation, the grievant decided to apply for disability rather then resign. The disability forms were mailed to the grievant. Simultaneously, the warden made an appointment to discuss the situation with the grievant for April 18. The meeting was rescheduled to April 20. Grievant did not appear for either meeting. As a result, the warden accepted the resignation, it was processed, and the grievant's leave balances were paid at the end of that month. Subsequently, on June 7, the grievant's disability was denied due to his resignation. The grievant appealed this denial. On June 14, the grievant appled for a refund of his PERS contributions. On September 26, a grievance was filed.

The state argued that the September 26 filing date was well outside the contractual time limits set forth in Article 25.02. The employer argued the doctrine of laches applied to this case. In addition, having voluntarily resigned his employment, the grievant did not have standing to file. Finally, as to the merits, the evidence showed that the grievant voluntarily resigned and his behavior was indicative of his resignation. The grievant's alleged depression did not make him incapable of making a decision and should not result in punishment for the employer. Throughout the disability process, the grievant had an attorney from whom he could seek advice, as well as the ability to obtain union representation to inform him of his need to file a grievance. Again, the employer should not be held liable for the grievant's or the union's failure to file in a timely fashion.

The union argued that the grievant withdrew his resignation and management was aware of this. The personnel officer and the warden were both aware that the grievant intended to withdraw the resignation before they began to process it. As to the timeliness issue, the grievant relied upon information provided by central office personnel as well as das as to the fact that disability was the proper forum for resolving the resignation issue.

Arbitrator Smith found that once the grievant received the letter from the warden which accepted the resignation, the grievant was on notice that there was an issue of his employment status. Counting from that time, the grievance is untimely filed. The language in Article 25 is clear. The conversation with the personnel officer, upon which the grievant relied, took place before he received the letter from the warden. In any event, the grievant knew to consult the union as he testified that he had tried to reach both a local and a staff representative. As the grievance was not timely it was not arbitrable.
