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The grievance was modified.

The grievant was a Corrections Officer with approximately two and one half years of service at Orient Correctional Iinstitution (OCI) at the time of her removal. She was removed for physical abuse of an inmate.

On April 14, 1993 the grievant was working on Frazier Health Center, a facility that houses inmates from all institutions, and thus all security levels, while they are awaiting surgery or some other significant medical treatment at the Ohio State University Hospital. That night she became involved in an incident with an inmate who was dying of aids. She was observed by an LPN and a hospital aide to be physically and verbally abusive to this helpless inmate for no apparent reason. She allegedly pulled him and shoved him until he eventually lost his balance and fell against a window. With the assistance of another CO, she then allegedly forced him to remain prone on his bed by shoving him back down every time he tried to sit up and watch tv.

The state argued that her actions as witnessed by two employees with no bias toward her could only be viewed as physical abuse. Her use of force was not warranted as none of the six conditions for use of force existed at that time. Therefore, the force could only have been client abuse. The state painted the grievant as an abusive bully with a history of trying to intimidate staff and inmates. The inmate was simply trying to comply with the grievant's demands that night, but was mentally and physically so debilitated by the advanced stage of his illness that he could not understand nor comply quickly enough to suit the grievant. The inmate was released shortly after this incident and had died prior to this case being arbitrated.

The union argued that the documentation provided by the state showed no evidence of physical abuse attributable to the grievant's actions on April 14, 1993. Further, the union noted that DR&C had no written definition of what constitutes "abuse" of an inmate. Instead they pointed to a definition of abuse found in ORC sections 2903.33(b) (1) and (b) (2) which refer to "knowingly causing physical harm or recklessly causing serious physical harm to a person". The state could produce no evidence that the inmate was physically harmed in any way. Also, the state allowed the grievant to continue working in the same area with this and other inmates after the incident which is inconsistent with their expressed concern for her harmful actions.

The arbitrator found that the statutory definitions of abuse are applicable in this case, and that the state did not present any evidence to convince him that the grievant did physically abuse the inmate. To wit, there were no physical marks or other indications that any abuse had occurred. The testimony of the two state and one union witnesses was consistant. While not pursuasive of abuse they did convince him that the grievant's actions surrounding the events of April 14, 1993, along with her poor disciplinary history of several reprimands and two suspension, were enough to warrant a two-week suspension.

The grievance was modified in that the grievant was returned to work with back pay and benefits, but with a two-week suspension.
