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Grievance is granted.

Grievant, a correction officer, filed the grievance because he was the most senior employee. The junior employee was given the position based on demonstrably superior and affirmative action.

The union argued that the grievant was the most senior applicant. He has had thirteen years of seniority versus the junior employee's one year. In addition, the grievant had an extensive training record. The grievant did not receive the promotion based on his disability. The deputy warden at the institution recommended the promotion of the junior employee and put forth testimony that he has called the grievant "nuts" based on seizures he had from a medical condition. Affirmative action is "a" criteria, not "the" criteria that tips the scales for demonstrably superior. The junior employee must be more qualified than the senior.

The state offered documentation to show that the institution had an under-utilization of minorities. There were no improper motives regarding the selection. The warden who made the selection was new to the facility and had no knowledge of the grievant's medical condition. She did have knowledge of the work history of the senior and junior applicant and of the affirmative action plan of the department. The junior employee had been with the state for many years, in the same position to which he was promoted, before he had a one-year break in service. In addition, the junior applicant was very strong on security and that was a top priority. The warden considered both applicants to have met the minimum qualification and to be relatively equal, however, affirmative action and the junior applicant's lengthy history in the custody area were qualifications which she believed made him the better applicant. In addition, testimony from the state's chief spokesman, eugene brundige, showed that the intent of the language was that when two applicants were relatively equal, affirmative action tipped the scales in favor of the junior employee.

Dr. Graham, referring to the report of the interviewing committee, noted that the grievant was selected over the junior applicant. He also noted that the grievant's training record was extensive, there was none from the junior employee in the record. The grievant had 13 years of seniority versus the successful applicant's 11 months of service. The state did not meet its burden of showing equal proficiency. The only consideration favoring the junior employee over the grievant was race and that was not contemplated by the agreement. Affirmative action is one of several criteria to be examined, along with the other credentials of education, training, work record and seniority. The record does not satisfy that standard.
