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Award: 1067 

Grievance not arbitrable.

Grievant, an Office Assistant III, was removed from her position for absenteeism.

The state argued that the grievance was not timely filed. The grievant was told on 8/18/94 that she was removed from her position effective 8/19/94. The grievant contacted her staff representative and prepared a grievance. The grievance was then sent to the office of collective bargaining in an attempt to file at step 3. A representative from OCB informed the staff representative that the grievance needed to be sent to DR&C for a step 3 filing and that the time lines were not extended. On 9/12/94, DR&C received the grievance. A step 3 meeting was held in which the grievance was denied based on the procedural untimely filing and the grievance was also denied based on the merits.

Article 25 was clear and unambiguous. Through four contracts, the language has remained the same. The phrase "agency head or designee" is clear that it refers to the department where the grievance arose, not to OCB. The staff representative who was involved in the negotiations, had a copy of the contract, and could see that Joe Shaver and Robert Thornton both signed the agreement and had their affiliations identified. The employer raised the issue of arbitrability at the first possible moment, the step 3 meeting. It processed the grievance because the contract requires that it be processed. Moreover, the employer has the ability to raise issues of arbitrability at arbitration even if they have not been raised at a lower level. The reliance on the words of an unnamed source at ocb is not credible; and clerical staff has no authority to define terms such as agency designee.

The union argued that the staff representative relied on the advice of somebody at OCB who told him Mr. Thornton was the designee. The term "designee" is ambiguous. It is whoever the employer says it is and the union relied on a statement of the employee at OCB. The employer waived its right to argue arbitrability by accepting and processing the grievance. The grievance is only a few weeks late, not a year late and the merits should still be discussed.

Arbitrator Smith found the language to be clear and unambiguous in the time limit for filing discipline grievances. Clerical employees do not have the authority to appoint agency head designees. What occurred was a mistake. The staff representative, in his zeal to file the grievance, did not wait to hear back from his own organization, nor did he attempt to contact the agency from which the grievance arose. The agency clearly raised its objection at the step 3 meeting, discussing the merits of the case afterwards does not constitute a waiver; such discussion was appropriate.
