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AWARD NO: 1065 Revised 7-19-96

Arbitrator's award: "The grievance is arbitrable. The parties, however, are ordered to prepare for arguments on the merits identified on the grievance form and limited to rights and obligations afforded the Association per the Agreement. As such, the Teacher 2 position is the only one in dispute with specific reference to the substantive validity of the reduction in force. Also, procedural defects will not be raised (by the Union) at the hearing since this issue was not previously articulated. Only potential contractual violations of Article 18 will be considered at the hearing. Other provisions articulated by the Association are not reserved to the Association and were inappropriately cited."

Facts: On May 28, 1994, Susan May, Grievance Chairperson for SCOPE/OEA, filed a Grievance contesting the MR Cambridge Developmental Center abolishment of all three of its teaching positions. The grievance was simultaneously filed at Steps 3 (Agency) and 4 (OCB) of the grievance procedure. The Employer challenged the arbitrability of the grievance based on several procedural flaws contained on the face of the grievance. SCOPE's contract does not require a Step 3 meeting or answer; therefore, the Association was put on notice as to Management's arbitrability challenge at the mediation.

Employer Position: SCOPE's contract is unique in that the layoff Article (18) specifies two distinct pathways which can be utilized to file reduction in force (RIF) grievances. ONe way is articulated in Section 10.01 c and the other in Section 18.13. Section 18.01 c is reserved to the Association to grieve the substantive validity of the RIF and/or procedural errors. Section 18.13 is reserved exclusively to individual employees who may grieve in four areas: selection of the EE for RIF; dispalcement; timeliness of the notice; amd failure to be placed on a recall/re-employment list. Based on the fact that the Association had obviously used a mixture of both Sections in filing the RIF grievance, the Employer argued that it was impossible to assess the grievance and to determine MR's liability since it could not determine which type of filing pathway had been utilized. In addition, the Employer argued that no where in Article 18 or ARticle 5 does the contract convey the right to the Association or B/U members the ability to file RIF class action grievances. Ms. May had filed the RIF grievance "on behalf of the Association, Susan D. May, et. al."

Arbitrator Pincus upheld this argument by the Employer. He stated "the parties never articulated that the affected members and/or the Association have standing to file class action reduction in force grievances. . . By failing to reference Section 5.03 (in Article 18.01 or 18.13) the parties, for whatever reason, did not intend to certify the filing of class action grievances as proposed by the Association."

The Employer made an alternative argument in the event that the Arbitrator found the grievance arbitrable that the Union be limited to only that position which was identified on the face of the griveance; i.e., a Teacher 2 position. The Employer also asked that the Union be limited to only those Articles of the contract granted in Article 18.01 to the Association.

Union position: The Association argued that Ms. May had standing to file the grievance on behalf of the affected members of the associtaion and that the "et. al." designation was appropriate since she is a member of the "Association". The Union also argued that this is the first time that an arbitrable challegne has been made by the State and therefore the State has waived its right by accepting and processing all the previous RIF grievances.  Custom and practice, alleges the Union, indicate the parties' mutual actions have caused them to amend potentially clear language negotiated by the parties. Finally, the Union alleged that by challenging the arbitrability of this grievance, the State had violated the Association's exclusive representation rights as codified in the contract and the ORC.

Dr. Pincus stated regarding the exclusive representation allegation that the Employer's actions in no way violated either the contract or the ORC. He stated "the Association's exclusive representation rights are not limitless. The Association, through a series of contract negotiations, has placed certain limitaitons on its exclusive representation prerogatives in terms of the initiation of certain reduction in force grievances. As such, the exclusive representation provisions in Section 5.06 are not all encompassing".
