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Grievance granted.

Grievant, a case manager, was removed for insubordination and an unauthorized relationship with an inmate.

The state argued that the grievant had received a prior discipline for insubordination when she allowed an inmate into her dorm after having been told not to let that inmate on the unit. Given the grievant's repeated disregard for her supervisor's instructions to not let the inmate in the unit, she must have let him in because there was a relationship involved. To support this, the state offered numerous witnesses who testified to seeing the grievant and the inmate together. The grievant was not the inmate's case manager and had no reason to see him. She placed a telephone call to the inmate's aunt. In addition, she received 6-7 collect calls from the inmate at her home. She could not offer any excuse for why the inmate might have called and her denial of receiving the phone calls was hardly credible since she couldn't say who did receive the calls and talk to the inmate for 11 minutes. In addition, there were letters intercepted en route from the inmate to the grievant. Though these letters did not have the grievant's name on them, their content certainly indicates that they were intended for her and that a relationship existed. Finally, the grievant's allegations of racial discrimination lacked merit. Every employee in the grievant's chain of command, up to and including the director, was of the same race. Like the allegations of sexual harassment, the complaints were not filed until after her removal, and besides lacking substantive merit, they were self-serving excuses for being removed.

The union argued that the evidence offered by the state was petty. The incidents were mere coincidental run-ins that are bound to happen in a confined area such as an institution. The phone calls were not received by the grievant, but by any one of various family members. The phone calls which were not discovered and those of which did not take place until after her removal should not be considered. The letters were not addressed to the grievant and as they were not found in her possession, there is no way to link the grievant as the intended recipient. The grievant has a pending claim with ocrc for racial discrimination and sexual harassment. While she did not file until after her removal, that does not diminish its validity.

Arbitrator Graham determined that the phone records were admissible as "it is not to be expected that in investigation that results in discipline will be 100% complete as of the day discipline is administered". The phone calls were an integral part of the case put forward and are an addition to the evidence used to support the central charge, it was not used to support a new and different charge. Given the supervisor's testimony, there is no evidence of insubordination; the grievant was not given a direct order. The evidence offered does not support the allegation that the grievant went out of her way to rendezvous with the inmate. The record does not reflect that the telephone calls were prompted by the grievant or that she spoke to the inmate. The record does not show that the grievant reciprocated feelings towards the inmate. The letters cannot be linked to the grievant. Her name is not on them. She was not in receipt of them. The evidence did not substantiate that the grievant engaged in an unauthorized relationship with the inmate. The grievant was reinstated with full back pay and benefits less interim earnings.
