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Award: 1061 

The grievance is denied.

Facts: the grievant, Linda Beyl, was charged with abusing a client at Apple Creek Developmental Center. The grievant was a tpw with 18 years service at the time of her removal.

On Oct. 1, 1994 at about 1:50 am, E. Musser, the unit director was making rounds in Jonathan Hall when she heard the grievant yelling at a client. Musser recognized the grievant's voice and went to check to see what had precipitated the outburst. As she arrived at the bathroom door from which the yelling appeared to be coming, Musser observed the grievant with Kenneth F a mentally retarded client with a fused knee. According to Musser, she observed the grievant raise her right arm in a overhand motion, bringing her hand down and hitting Kenneth in the right shoulder resulting in a thudding sound. Kenneth lost his balance and was falling. Musser yelled at the grievant and almost simultaneously the grievant grabbed the client to prevent him from hitting the bathroom floor. Musser assisted the grievant and they managed to help Kenneth regain his balance. Musser took Kenneth to the dayhall where she noticed that the top of his right shoulder was reddened. There also appeared to be a scratch along the posterior postion of his back. Based on her observance of the action of the grievant towards Kenneth and the injury marks on his shoulder, Musser reported the incident to supt. Snow who initiated an investigation and subsequent removal of the grievant.

Employer position: the employer pointed out that the grievant had been given training on proper intervention protocols, behavior modification techniques and sensitivity training. Musser's testimony was consistent and credible. She had a clear and unobstructed view of the entire incident and saw the grievant strike Kenneth.

Union position: the grievant admitted that she hit the client on the shoulder but her actions were not abusive. She claimed that she was in a squatting position in the bathroom doing cleaning when she saw the client. She told him to go to the dayroom but when he headed toward a different door, she attempted to stop him by lunging toward him from her squatting position. Her hand was wet and when she hit kenneth's shoulder a loud farting sound resulted because he was wearing a t-shirt. The union also argued that Musser did not have a clear view of the incident because the bathroom door was propped open with a small "domino" rather than a large one as Musser testified. In addition, Musser allowed the grievant to continue working the remainder of her shift. Finally, they argued that the injuries sustained by Kenneth were minor and do not support an allegation of abuse.

Arbitrator's decision: the grievance was denied.

Arbitrator Pincus determined that abuse had occurred. Section 24.01 limits the scope of an arbitrator's authority when dealing with abuse cases. A threshold determination needs to be made whether abuse, or something other than abuse, is supported by the record. "if the charge of abuse is properly supported, sect. 24.01 precludes an arbitrator from modifying the imposed termination based on any procedural defects or any other type of potentially mitigating evidence or testimony. As a consequence of my finding, and the language of 24.01, many of the arguments proposed by the union were not factored into the analysis which include: length of grievant's service, potential procedural defects in the investigation, improprieties regarding removal from the scene of a potential abuse and medical examination by a randing medical official."

Dr. Pincus noted that Musser's testimony was credible and consistent. In addition, the physical abuse charge was supported by the grievant's own testimony although she attempted to place a different slant on the circumstances.
