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Award: 1060 

Grievance is granted.

The grievant was removed for client neglect. The arbitrator found that the employer's "eyes on" and "close supervision" policies are defective and were not properly communicated.

The grievant, a TPW, left a client to whom she was assigned "eyes on" status unattended while she (TPW) performed other duties. The client, who was in a bathroom, had a documented history of rectal digging and he engaged in this behavior while she was gone. Upon her return she found the client bleeding from his rectal area, and he had spread feces on his face and legs and on the bathroom walls. She cleaned the client and began to clean the walls with a certain disinfectant that should be diluted in a 1-10 solution of water. After cleaning half of the wall area the grievant claimed that the client began to "wall bang". As a result he got some of the disinfectant on his skin which later caused it to blister.

Management claimed that the center had received an anonymous phone call stating that two TPWs had sprayed the client with the disinfectant. There was an implication that the grievant had concocted the wall cleaning/banging episode to cover for the other two TPWs involved in the spraying, but this was not forwarded as a theory with an documentation and testimony. Management testified that the grievant violated the "eyes on" policy which is in place to prevent the very type of situation which occurred here. The grievant was also neglectful of the client when she took no action to wipe off his face if he did indeed bump in walls that were wet with fresh disinfectant. Having considered the evidence and the grievant's disciplinary record (she had a 20 day suspension for a client related offense), they elected to remove her.

The union alleged that management made several procedural errors in this case involving their accessibility to documentation. They pointed out that management had changed the charges against the grievant at every step. They pointed out that there is no provision in the client's ihp to wash his face after his wall-banging episodes. In fact, the testimony of the training officer indicated that the cleaning agent when properly diluted is not harmful to the skin and is used to clean dining room tables. The union argued that it has long disagreed with the "eyes on" and "close supervision" policies as being impossible to comply with when, as in this case, the employee has two or more clients as her responsibility. They established that they have grieved the matter on several occasions to no avail.

Arbitrator Pincus was persuaded by most all of the union's arguments. He was most impressed by the fact that management at the hearing did not even address all of the various charges for which the grievant was removed according to the removal order. During the disciplinary process the charges changed a number of times. Dr. Pincus found this in itself to be a "clear violation of 24.04" in that it prevented the union from establishing a defense. That would mitigate a removal to a lesser discipline provided that other charges were proven. That was not the case here. He found that there actually is not clear, concise written explanation of what an employee assigned as "eyes on" or "close supervision" is expected to do, especially when that employee is assigned several clients at one time. Neither does this particular client's ihp call for "eyes on" all the time and specifically not when he is toileting. There were too many unanswered questions about the cleaning agent used, and the responsibilities of the grievant in case of client skin contact with same. In summary, the state did not prove that the grievant neglected the client even though the mystery surrounding his injuries may never be known.
