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Grievance was denied.

The grievant, John Gilbert, was a TPW at Pauline Warfield Lewis Center in Cincinnati with 16 years service at the time of his removal. He was removed for patient abuse as defined in institutional directive a-48; a definition which is based on language in the orc 5122-3-14 (c) (1).

The employer provided testimony from an LPN, a TPW, a patient who witnessed the abusive act and the trooper from the ohp who did the investigation. A tape was made of the patient witness shortly after the alleged incident occurred and was provided to the arbitrator (and in advance to the union).

All three of the eye witnesses provided a consistent version of the event of abuse. At approximately 7:50 p.m. the grievant was istting in the day room with another TPW and another patient. LPN Strayhorn and TPW Glenn were at the nurses station some 20 ft. Away from the grievant. Three patients, William, Mark and Steve, were standing at the nurses station drinking milk which was part of their evening snack. Patient William has consumed about three cartons of milk with the TPW told him he had had enough and some discussion ensued. For apparently no reason, the grievant left the day room and went to the nurses station to confront William. He grabbed William around the neck and pushed him into a concrete block wall opposite the nursing station. The sound of William's head hitting the wall caused the LPN to scream. Patient Mark walked up to the grievant stating "don't you think you used unnecessary force"? Although William had at times been an aggressive patient, both the LPN and the TPW testified that William had done nothing on this particular evening to cause the grievant to intervene to "protect" them from William.

The grievant's version of the events that evening were quite different. He claimed that he heard a commotion at the nursing station and saw William leaning over the counter threatening staff with a balled up fist. The union argued that the grievant grabbed William's arms so that he would not harm other employees or himself and that the grievant tried to verbally redirect William who was combative and aggressive. The grievant declared that William hit his head when he tried to pull away from him when he had both his arms.

During the investigation by OHP, they asked the grievant to submit to a lie detector test. The grievant agreed, but no sooner had the test begun when the grievant asked to stop the test and changed his story. This version of the incident by the grievant admitted that his hand was on the front of William's neck and "he looked at me and banged his head backwards against the wall."

Employer position: abuse occurred even though no physical harm was determined to have been suffered by the patient. Article 24.01 forbids an arbitrator from modifying a termination if abuse is found to have occurred. Lack of criminal prosecution should carry no weight with the arbitrator. The employer also acknowledged that the LPN and the TPW failed to file incident reports on the abusive incident; however, this has no bearing on the innocence or guilt of the grievant.

Union position: the union argued that the patient William was combative and aggressive and that the grievant was merely defending other staff members by his actions. They also argued that abuse could not have occurred because William suffered no apparent physical harm. Most of the union's defense was based on the failure of the LPN and the TPW to file incident reports.

Arbitrator decision: the grievance was denied.

Arbitrator Nelson stated that the grievant's actions clearly constituted abuse under the definition of directive a-48 and the ORC. "It is well established that a patient does not have to have an apparent injury for an employee to be guilty of patient abuse." he also stated that the testimony of the LPN, the TPW and patient mark were all credible. Regarding the testimony of patient Mark, Nelson said that the arbitrator believes that caution is appropriate in accepting the testimony of a patient against a staff member. However, the arbitrator believes that Mark's testimony ought to be credited because of his demeanor at the hearing, his testimony matched his written statement, and finally, there appeared to be no motive for Mark to lie about the grievant. As to the union's contention that failure to file incident reports by the LPN and the TPW supported its claim that no abuse occurred, the arbitrator rejected this contention. "while he believes that they were remiss in not filing ir's, he understands that co-workers are often reluctant to report an incident until they are asked about it. Most importantly, any shortcoming on their part does not excuse the behaviour of the grievant."
