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Grievance is denied.

The grievant, a teacher at the Applecreek Developmental Center, was given a 3 day suspension for inconsiderate treatment which is classified as unapproved behavior. He was a 19 year employee who had no active discipline on his record at the time of the incident.

The hearing was bifurcated at the state's requeest so that the arbitrator would consider the arbitrability of the grievance prior to any consideration of the merits. The state argued that the grievance was not timely filed in that the grievance was not filed until June 3, 1994 although the grievant served the suspension March 27-30, 1994. The state further argued that the step 3 hearing was held on June 27, 1994, but union's request to arbitrate was not received until Sseptember 3, 1994. The union claims to have filed the grievance on March 31, 1994 and again on June 1, 1994. The union held that the date of filing of the grievance notwithstanding, the state did at no time in the grievance process raise the issue of procedural arbitrability, and that the union first became aware of this state's objection at the arbitration hearing. The arbitrator, in a lengthy discussion, found that the grievance was indeed untimely filed, but that the state had in effect waived it's right to raise a timeliness issue at the arbitration hearing because it had not put the union on notice at any point earlier in the grievance procedure.

The facts of the case are mostly disputed. On January 31, 1994, according to the state, the grievant pushed on of the clients and yelled "come on get out of here!". The grievant denied that he either touched or yelled at the client. To be consistent wit the way the parties construced their briefs, arbitrator Weatherspoon's style in this discussion was to address the seven tests of just cause citing both parties' positions on each test, and his finding for each.

The arbitrator found that the parties did not dispute that the investigation was timely and thouough, and that the evidence was considered fiarly and objectively. He noted that the union did not present any evidence that the grievant was treated fisparately. The subjects on which he weighed evidence and testimony are : notice, reasonable rule or order, proof, and penalty.

Notice -  The grievant claimed no knowledge of what "inappropriate behavior" meant. The state exhibited documentation signed by the grievant regarding inservice training on the subject. The arbitrator agreed with the state noting that "an employee employed by this type of institution should understand that it would be considered inappropriate behavior, if they "yell" and "shove" a mentally retarded patient."

Reasonable rule or order - The arbitrator found that the tesitmony of the state's witnesses and the arguments on the subject forwarded in it's brief were persuasive. Further, he noted that the union testified that, based on this type of institution, they too believe that "it was in fact a proper rule".

Proof - Noting that this case turned on the credibility of the supervisor and the grievant the arbitrator considered certain axioms from Sinicropi's "Evidence in Arbitration" (1987) and Bornstein and Gosline's "Labor and Employment Arbitration" (1990), and he found that the grievant had an incentive for not telling the truth, and that the supervisor had no known bias against the grievant and no personal stake in the outcome of the decision. The union presented no other reliable evidence to sway his opinion that the supervisor was being truthful.

Penalty - The union argued that the discipline was too severe given the grievant's tenure and discipline-free record and that it was not progressive. The arbitrator found no evidence to support the union's contention. He reasoned that the health and care of a client in such an institution is a consideration that would not allow him to weigh the union's arguments for mitigation. Finally, the arbitrator noted that the discipline was originally issued as a 10-day suspension and was changed during the grievance procedure to a 3-day suspension. He held that this in itself was mitigation and that the 3-day suspension was progressive.
