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Award: 1043 

Grievance denied.

The grievant was removed for client abuse. The arbitrator held that the grievants' testimony was self-serving and less than credible, and that the client's testimony given his limitations was maintained even after two years.  Also the grievants' testimony was a web of inconsistencies, and they tried to use co-workers as scapegoats.

The client in this case was involved in two separate incidents on February 1, 1993 during which he was physically restrained and injured. During the first incident the client (tw) became aggressive and was placed in a baskethold by tpw cc. Meanwhile another client (db) got involved and began breaking furniture and throwing it at the two men. Cc released tw and called a "code yellow" alert and restrained db, and tw then turned over a stand with a tv and a vcr on it. The resultant breakage caused glass cuts to his toes. Tpw ra responded to the alert and restrained tw until he calmed down. A nurse responded to a call and treated tw for the cuts on his toes, a cut to his eye, and abrasions on his cheeks. She found no other marks on his torso at that time. All of this information was recorded in the incident log and the nursing notes.

The arbitrator found that the injuries sustained by tw in the incident described above were consistent with the physical restraints required in such situations.

The second incident occurred some 3 hours later when another nurse was called to attend to tw who now had bruises on his torso. A belated incident report filed by the grievants, tpws jw and ch, after the fact indicated that tw had become upset and had begun running into doors and bangin his arms. The two grievants gave changing and conflicting testimony as to their involvement in any restraint of tw during his alleged self-abuse. However, a third tpw did change his testimony to state that he and the two grievants did restrain tw by holding his arms. Tw named the grievants as his abusers. The state provided testimony from an expert witness - medical director of trauma at gmc - who provided testimony that the bruises on tw could not have been self-inflicted; they weren't the result of restraints, and had the pattern of knuckle marks. The result is that the injuries had to be inflicted as a result of patient abuse. According to the statements and testimony, the grievants were the only employees who had the means and opportunity to inflict such injuries.

The union argued that the state failed in four of the tests for just cause; conducting an investigation; unfair investigation; proof that the grievants committed the act(s); there was disparate treatment. The union provided an expert witness, a pathologist, who testified as to tw's bruises. This witness stated that the color of the bruises indicated that the wounds were at least 24 hours old, meaning that they had to have happened prior to the time alleged by the state. There were several other implausible excuses and explanations forthcoming from the grievants, but the arbitrator found all of them when analyzed in toto were self-serving and incredible.
