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Grievance was granted.

Issue: The Grievant was removed for job abandonment and dishonesty. The Grievant requested FMLA leave while his wife was experiencing mental difficulties. The Grievant himself was suffering from depression. The Employer was concerned that the material from the Clinial Psychologist did not definitively state that the Grievant should be on leave to care for his wife and himself. Additionally, the Employer felt that the Psychologist was not a licensed medical practitioner. The Employer conducted an investigation and found that the Grievant was moonlighting as a landscape contractor and building a new residence.

Holding: The Arbitrator found that there was no doubt Clinical Psychologist falls under the FMLA definition of health care provider. There can be no doubt that the Grievant sought time off work to care for his wife and therefore not fraudulent in his attempt to secure FMLA leave. The Grievant acknowledged that he had visited his new home under construction but it is not reasonable for the Employer to expect that the Grievant spend every moment with his wife. The Grievant was restored and is to receive all wages and benefits minus any interim earnings.
