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Grievance was sustained. 

The arbitrator ruled that the state did not prove the client abuse allegation.

The grievant, Joe Keyser, was a TPW with approximately six (6) years of service at Cambridge Developmental Center. On the night of the incident, August 30, 1994, Keyser was working second shift on steele a cottage. He was in charge of a small cluster of clients one of whom was J.W. during this shift in question, the activities on steele a cottage were being observed by Martha Harrington, a quality assurance specialist, who makes periodic visits to the various MR/DD centers to observe and review their compliance with policies and procedures that would impact the center's eligibility for federal or state monies. Ms. Harrington, who made the accusation of client abuse against Keyser, and who was the state's only eye-witness to the alleged incident, testified as to what she saw that night. She said she walked into the cottage and over a short period of time observed Keyser to intervene with J.W. to redirect his inappropriate slapping of other clients. After the third such slapping incident Keyser got J.W. up from the table where the clients were playing a game, and began to walk him back to his bedroom. Ms. Harrington followed them after they had rounded a hallway corner to observe how Keyser handled the situation. She turned the corner in time to see them enter J.W.'s bedroom and see the door swing closed. She heard a vocalization from J.W. she proceeded to the bedroom where she opened the door "probably an inch or two inches, no more". Through the slightly opened door she observed Keyser to be astride J.W. on the bed, restraining his hands across his chest with his (Keyser's) left hand. She saw Keyser slap J.W. on the left side of his head or face two times, and she staunchly maintains that she heard the slaps. She then called for a supervisor who came to the room immediatly. The supervisor's testimony differed significantly from that of ms. Harrington as regards the visibility of the client from the doorway. The supervisor testified that she entered the bedroom to help Keyser control J.W. who was trying to bite him at this point.

The union argued through Keyser that he did not slap J.W. at any time. They claim that Keyser was merely restraining J.W.'s head with his right hand because J.W. was trying to bite him. They pointed out J.W.'s very extensive, documented history of violent acting out incidents. They argued that it was possible that Ms. Harrington could not see the entire scene through such a small opening of the door. Much was made of Keyser's clean work and discipline record at Cambridge. They called the arbitrator's attention to various inconsistencies in the different statement given by Ms. Harrington, and to the discrepancies between her statement(s) and those of the supervisor. The union explained that Keyser was astride of the grievant because the grievant had grasped Keyser's shirt and pulled him down to the bed on top of himself. The union presented that Ms. Harrington, who had never personally observed client abuse before, jumped to conclusions when she saw what she thought was client abuse.

Management presented Ms. Harrington's testimony and that of the staff who trains direct care staff in proper techniques for intervention. She testified that at no time is striking a client considered a proper technique.

The arbitrator found for the union and sustained the grievance because there was no corroboration to Ms. Harrington's testimony. This fact, when considered with the fact that there were no red marks or bruises of any kind on J.W. immediately after the incident was compelling. He also considered that Keyser had previously has an "impeccable" record.

Arbitrator Feldman offered an interesting opinion about the issue that had been jointly stipulated to be one of just cause. He held that language of the OCSEA contract eliminates abuse cases from just cause consideration because the arbitrator has no authority to modify the penalty if he/she finds that abuse is proven. It becomes a matter of contract violation. He determined the issue to be whether or not the grievant was guilty of client abuse.

Management presented Ms. Harrington's testimony and that of the staff who trains direct care staff in proper techiniques for intervention. She was no familiar with proper self defense methods.
