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The grievance is sustained.

The grievant was removed for insubordination. At the time of her discharge she was employed as a Forensic Social Worker at the Dayton Mental Health Center. The grievant had been employed with the state for twelve (12) years. On January 12, 1993 the grievant was scheduled to work. About 7 am she attempted to start her car; her car did not start. She attempted to telephone the employer but the phone lines were busy. In due course, the grievant took the bus and arrived to work at 9 am. The grievant's supervisor told her that in order for her to account for her time she would either use accumulated leave or stay late. The grievant opted to work through her lunch hour and remained at work 20 minutes after the end of her shift.

The state points out that the grievant did not have permission to work through her lunch. Management argued that under the guidelines of the fair labor standards act she is not considered a "professional" and the law is clear: she must have a lunch break. 

In order for management to prevent a potential fine from the federal government she was discharged. The union asserts that the grievant was not specifically directed "not" to work through her lunch. Furthermore, she had done so in the past and had not been so much as spoken to about the practice.  Others have also done so and no discipline had been administered.

Arbitrator Graham sustained the grievance and ruled that the grievant be immediately restored to her employment. The arbitrator stated that cases such as this should never have made it to arbitration.
