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AWARD NO: 1017 

Grievance is granted.

In the Spring of 1993, Athens Mental Health Center Facility was closed and the patients and staff were transferred to a newly constructed facility, the Southeast Psychiatric Hospital. Southeast is a smaller, more modern facility and is fitted with electronic security devices. Prior to the construction of Southeast, the inpatient population at Athens declined by around fifty percent. Many of these patients were removed, in accordance with the Mental Health Act of 1988, from the institution and remanded to the community for assistance. In the early part of 1994, three Police Officers were laid off and their positions were subsequently abolished.

The Employer argued that there was a lack of continued need for the Police Officer positions. Under Article 35 of the Contract, which incorporates Section 124.321 (d) of the Ohio Revised Code, the lay off was for reaosns of efficiency. With the decline in patient population and the advent of electronic monitoring, it would be inefficient to continue to have a Police Department. The minimal safety related tasks that were previously performed by the Police Officers are now performed by the newly created position of Safety and Health Officer (Safety Officer). Before and after the layoff any incidents would be reported to the Highway Patrol; the Police Officers conducted very few investigations over the years.

The Union contended that the employer intended to subvert the bargaining unit. The overlapping duties of the Police Officers and the newly created Safety Officer position was not coincidental. The Employer cannot show that the workload of the Police Officers declined. IN fact, the duties of a Police Officer continue to be performed by both supervisory and bargaining unit employees.

The Arbitrator ruled that as in past arbitration decisions the burden is on the Employer to prove a lack of continued need for a position. A position may be abolished for reasons of economy or lack of work. One way an Employer may meet this burden is to show a comparison between the current work levels and work levels when a lack of work did not exist. Although it may appear intuitively that with patient decline and modern technology the abolishment is justified, this is not enough. The Union intorduced a monthly compilation of incident reports that show that there has been no decline in the amount of work being performed by the Police Officers.

The Arbitrator also found that the Employer's distinction between the Police Officer and Safety Officer could not be supported by the evidence. The Employer, in the Arbitrator's opinion, simply transferred job duties from one position to another. The transfer of job duties is evidence that there is not a "continued lack of need for the position."

The grievances were sustained in their entirety. The Employer argued that one Grievant that was not present at the arbitration hearing is no longer a party and should not be entitled to a remedy. The Arbitrator stated that the Union is the representative of the Grievants and all are entitled to a remedy regardless of whether or not they are physically present. The Grievants will receive all back pay including any shift differential, plus 100% of all medical expenses that would otherwise have been paid by health insurance.
