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Award: 1011 

The Grievant was removed from her position as a Therapeutic Program Worker for alleged abuse of a patient. The State argued that the grievance was not arbitrable because the Grievant had entered into a last chance agreement, after a previous charge of patient abuse, which stated that the Grievant waived her rights to grieve. The Union argued surprise, claiming arbitrabiltiy had not been raised prior to hearing. The State also pointed out that the grievant had received a criminal conviction for her actions and argued that by law the Arbitrator could not overturn the removal. The Union argued that this conviction was being appealed.

The Arbitrator felt that because the last chance agreement dealt with previous discipline and the related events, the Grievant did not waive her rights to grieve this latest discipline. The Arbitrator also pointed out that a conviction does not render the Arbitrator powerless to modify the termination, because this would deny the Grievant their due process rights. The Arbitrator found the grievance to be arbitrable. With regards to the merits of the discipline of the discipline, the Arbitrator felt the State met its burden of proof. While the State's evidence was circumstantial, the Union could provide no evidence to discredit the State's witnesses.
