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The grievance was denied. The issue was: "did management violate Article 30.02 of the agreement when awarding the position of peer review nurse, position control number 76100.1 to a junior employee?"

The undisputed facts are that Toledo Mental Health Center posted a vacancy for a newly established peer review nurse (prn) position on September 9, 1993. After interviews were held, the grievant and one other applicant who was a junior to the grievant were considered for the position. The final selection was based on five criteria (qualifications, experience, education, work record, and affirmative action) pursuant to article 30.02. The grievant has seventeen (17) days more seniority than the junior applicant, Ms. Windau. Both had an RN license and an associate degree in nursing. Ms. Windau had held her license for thirteen (13) years while the grievant has held his for fifteen (15) months. Testimony and evidence revealed that Ms. Windau had more extensive and varied experience over a longer period of time than the grievant. While the grievant's performance evaluations for 1992-93 indicate that he "meets" all the criteria, Ms. Windau's showed that she was "above" on four criteria and "meets" on the other three. Ms. Windau had no discipline on her record. The grievant had a written reprimand and a two day suspension on his record. The center human resources specialist testified that at the time of the selection the center had no affirmative action goals for religion or sexual preference.

The union argued that management disregarded the fundamental principle of seniority by selecting Ms. Windau instead of the grievant, her senior. It stated that management's argument that the seniority difference was of deminimis significance should be rejected, and pointed out that this would not be the case in layoff or overtime matters. The union also argued the meaning of the phrase "significantly more qualified" found in Article 30.02, and expressed an opinion that Ms. Windau was not significantly more qualified than the grievant. The union further argued that managment gave no consideration to the grievant's sexual preference (homosexual) and, therefore, awarded him no points under the affirmative action criterion.

Management argued that Ms. Windau's qualifications and experience clearly and unambiguously demonstrate that she is "significantly more qualified" than the grievant. Management also argued that the grievant's sexual orientation and affirmative action are non-issues since neither religiion or sexual preference were part of the affirmative action plan at the time of the selection. Finally, managment stated that it was now the union's burden to prove that Ms. Windau was not "more significantly qualified" than the grievant.

The arbitrator decided that management met the union's challenge to show that ms. Windau, the junior applicant, was "significantly more qualified" than the grievant. She based her decision on two areas. The first is the two applicants' respective work records where ms. Windau clearly was superior ("above" vs. "meets"). The second is that the grievant's experience in the duties set forth in the prn job description amounted to little or none, whereas ms. Windau showed that she had "extensive, varied experience over a considerable period of time" in areas that were "directly related to all of the major duties of the prn".
