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Grievance was denied.

The grievant, Linda Yanushewski, was a hospital aide and was employed since 1985. She was removed on December 2, 1993, for abuse of sick leave. During her tenure with the Ohio Veterans Home, the Grievant had 104 instances of  leave. Ninety-nine (99) of these were call-offs. From her date of hire to her date of discharge she missed 2,533.5 hours of work. She consistently maintained a zero or near zero sick leave balance.

From July 30, 1991 to July 19, 1993, the grievant was given a verbal discipline, a written discipline, a three-day suspension, a verbal counseling, a five-day suspension and a ten-day suspension, all for attendance or excessive absenteeism.

The state did not dispute that the medical history of the grievant is filled with instances of bona fide illnesses. However, the state maintains that at some time an employee must report to work on a consistent basis. 

The union claims that the state contributed to the Grievant's health problems in part in that several years ago the grievant experienced a back injury and the Ohio Veterans Home sent the grievant to a physician whose report stated that she had a back problem that was undertreated and found that she was unable to work consistently without developing problems. He considered her to be temporarily, totally disabled. According to the union, the contents of that report were not shared with the grievant and she continued to work. In essence the union says the state contributed to the grievant's health problems and that, consequently, extenuating and mitigating circumstances  exist in this case.According to the arbitrator, the state followed the principles of progressive discipline in this case. He points out that section 29.04 (III) (C) does not mandate that discipline be withheld due to mitigating or extenuating circumstances, but merely that they should be kept in mind.

The arbitrator quotes "Public Service Electric and Gas Co." 65 LA 380 AIGES, which points out that if, after a reasonable period of time, an employee is unable to meet minimum performance standards, the employer may terminate the employee. In this situation, the absenteeism rate compiled by the grievant rendered her incapable of meeting the fundamental obligation of an employee to the employer, i.e., attendance at work.

The arbitrator references that the hearing officer in the grievant's unemployment compensation hearing determined that the employer did not have just cause to discharge the grievant and sustained her claim for benefits. But he adds that the standards employed by unemployment compensation officials and arbitrators are different.

An employer has a legitimate expectation that the employee will be able to meet a minimum standard of performance. In the final analysis the grievant was absent from work approximately 20% of the time during her tenure with the veterans home. In spite of the bona fide reasons for her absence the record indicates that the grievant has shown a continued pattern of maintaining zero or near zero leave balances and excessive absenteeism which are the contractual tests specified in section 29.04 (II) (D).
