ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 0992
	OCB GRIEVANCE NUMBER:


	17-00-19920511-0000-01-14-

	GRIEVANT NAME:
	BOWSHIER, CAROL ET AL

	UNION:
	OCSEA

	DEPARTMENT:
	INDUSTRIAL COMM

	ARBITRATOR:


	NELSON, NELS

	MANAGEMENT ADVOCATE:
	BROKAW, GEORGIA

	2ND CHAIR:
	

	UNION ADVOCATE:
	

	ARBITRATION DATE:
	6/14/1994

	DECISION DATE:
	8/3/1994

	DECISION:
	GRANTED

	CONTRACT SECTIONS:
	
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #0992


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	INDUSTRIAL COMM

	UNION:
	OCSEA

	ARBITRATOR:
	NELSON, NELS

	STATE ADVOCATE:
	BROKAW, GEORGIA

	UNION ADVOCATE:
	

	BNA CODES:
	111.6
	Probationary Employees

	
	54.652
	Contract Interpretation-In General*

	
	
	

	
	
	


AWARD NO: 0992

Grievance was granted.

The issue regarded the 1992-94 contract, Article 6 - Probationary Periods, Section 6.01: "All newly hired and promoted employees shall serve a probationary period. The probationary period shall be one hundred twenty days for classifications paid at Grades 1 to 7 and Grades 23 to 28 or one hundred eighty days for classifications paid at Grades 8 to 12 and Grades 29 to 36. However, the disability claims Adjudicator 1, Reclamation Inspector 1 and all Attorney classifications shall have a probationary period of twelve months from the effective date of hire or promotion." Prior to 1992 the contract provided for probationary periods of 120 to 180 days for all classifications (except Disability Claims Adjudicator I which had nine months). During the 1992 negotiations, the State proposed changing Article 6 by increasing the probationary period for "Disability Claims Adjudicator I, Reclamation Inspector I and all Attorney classifications" to one year. A class aciton grievance was filed by Carol Bowshier when OCSEA was notified that the Industrial Commission District Hearing Officer 1 and 2 probationary periods were increased to one year, based on the fact that they are required to be licensed to practice law in the State of Ohio, i.e. Attorneys.

The State argued that the intent of the language was to cover any classification where an employee is required to be an Attorney. Gary Johnson testified that he explained at the negotiation table the need for the one year for "Attorney-type people" and related his experience in hiring Attorneys for his private practice. The class spec and PD for the ICDHO's require them to be admitted to the Ohio Bar Association. The State also argued form over substance, i.e., the Union places more importance on the title of the position than the duties they perform. For example, a Utility Attorney Examiner, who conducts hearings similar to ICDHO's, has a one year probationary period while the DHO's would not simply because the word "Attorney" does not appear in the job title. DHO's were at one time classified as Attorneys and still have the requirement of admittance to the Ohio Bar Association. Finally, the State pointed to ARticle 36.05 claiming herein the authority to modify class specifications subject to the right of the Union to request arbitration if they disagreed. Based on 36.05, the State believed they had shown the necessity for ICDHO's to serve the one year probationary period.

The Union argued, through its witness Paul Goldberg, that the State never qualified its proposal on Section 6.01 requiring the one year probationary period for all classifications which require admission to the Ohio Bar. Mr. Goldberg also testified that the capitalization of the letter "A" in Attorney indicates that the one year only applies to classifications where the word "Attorney" appears in the title. The Union argued as well that the Employer violated Article 36.05 when they failed to give the Union 45 day advance notice before implementing the one year probationary period for ICDHO's.

Decision: The Arbitrator believes that the language is clear on its face. The use by the State of the capital "A" in the phrase "all Attorney classifications" indicates that the reference is to job titles that include the word "Attorney". Since DHO 1 and 2 do not include the word "Attorney" in the class title, they have a six month probationary period. The language of the State does not convey what it claims that it intended. Although the Arbitrator agreed with the State's arguement that the Union was arguing form over substance, he noted that Collective Bargaining Agreements sometimes contain provisions that are illogical. The Arbitrator also rejected the State's argument concerning Article 36.05. Article 6 establishes the length of the probationary periods and the Arbitrator was not convinced that they could be changed via the language in 36.05. Arbitrator Nelson granted the requested remedy and ordered the Industrial Commission to adjust the date of completion of the probationary period for any DHO 1 or 2 who was required to serve a one-year probationary period to reflect 180 days. The I/C DHO 1 and 2's to be made whole for any lost pay, vacation, and/or other benefits.
